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ABSTRACT: This article questions the claims made by other authors that the Thirteenth Amendment contains a guarantee of freedom and equality that can be applied to individual as well as state action.  The article analyses congressional debate on the Thirteenth Amendment as well as congressional debate and legislation shortly after the ratification of the Thirteenth Amendment.  The author concludes that (1) The Thirteenth Amendment was intended to guarantee a person’s equality; (2) that for the Thirteenth Amendment’s guarantee of equality to be violated, state action is required; (3) that this intent of the Thirteenth Amendment was embodied in the Fourteenth Amendment’s guarantees of liberty and equal protection; and (4) Congress at the time of the Thirteenth and Fourteenth Amendments understood state action to cover a wide range of collective activities, and not simply acts of law by state or local governments.  The author also addresses some of the practical implications of these findings.
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I. Introduction

A. The Renaissance of the 13th Amendment


In Jones v. Alfred H. Maker Co.,
 the United States Supreme Court awaked the sleeping giant that is the Thirteenth Amendment to the United States Constitution. 
  The Court held that the Thirteenth Amendment could reach discriminatory acts committed by an individual.
  This case was hailed by some as promising to launch a new era in the federal government’s role in eliminating the lingering vestiges of slavery,
 while others forcefully questioned forecully the validity of the Jones Court’s readings of the statutory and constitutional law issues involved.
  In subsequent years, those who had great hope for the potential of Jones proposed applying its logic to areas as far reaching as First Amendment law and reproductive rights.
  Though the Jones decision has not met with as broad an application as might have been hoped, the decision has met with some practical application  For example, in Griffin v. Breckenridge the Court held that the Thirteenth Amendment empowered Congress to provide a tort remedy for victims of racially motivated assaults.
  In Runyon v. McRary the court applied the Thirteenth Amendment to a private school’s refusal to admit black children.


Though prohibiting private discrimination might go a long way towards curing the ills of modern society, there can be no doubt that such action can potentially have a negative effect on certain fundamental rights such as freedom of association, privacy, parental rights
, and fee expression.
  Though racist opinions are extremely objectionable, it is still a fundamental notion in this country that one has the right to hold out objectionable ideas.  Since there will always be a tension between anti-discrimination laws and these other fundamental rights, it is of vital importance to determine what constitutional right one has to protection from discrimination.  The Jones case holds that the constitution spins a very wide web in its right to be free from discrimination.  This paper will attempt to determine exactly what protection from discrimination is found in the United States Constitution.  Ultimately, it is concluded that the Postwar Amendments were designed to eliminate chattel slavery (and the like) as well as state based discrimination.  It is further demonstrated, that the framers held an expansive view towards the definition of a state.

B. On Text and Intent

Section 1. Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall have been duly convicted, shall exist within the United States, or any place subject to their jurisdiction.

Section 2. Congress shall have power to enforce this article by appropriate legislation.


The text of the Thirteenth Amendment appears to be clear.  What is proscribed is “slavery” and “involuntary servitude.”  Especially given the limitation “except as punishment for crime,”  the Thirteenth Amendment purports to proscribe a labor relationship wherein ones labor choices are forced upon them by another.  As will become clear below, it was hoped that this Amendment would do far more than merely abolish slavery.  The important question to ask from a legal philosophy standpoint, is whether the words adopted in this Amendment successfully codified the goals of its authors.  Does an Amendment codify its legislative history?  In the interests of intellectual honesty, I should say at the outset that I doubt this proposition.  When the plain meaning of an amendment is quite limited, I find it troublesome to include a far more expansive view, even if espoused by the amendment’s authors.  To do so would effectively allow that author to amend the Constitution by simply entering comments into the legislative record.  Amendments, though, require not only the agreement of the legislators in Congress, but the agreement of three quarters of all states.
  In the 1860’s, with limited facilities of communication, how well can we expect these states to have understood the “intent” of Congress?  

I introduce this question because it is the philosophical issue that lies behind all debates as to the meaning of the Thirteenth Amendment.  The reader is cautioned as to my “plain meaning” bias, and invited to test the evidence presented through any legal bias to which they subscribe.  To a certain extent, the legal history of the 1860’s will limit the practical effect of these different legal views.  As will be discussed,
 the Fourteenth Amendment was designed in order to fill the perceived gaps in the Thirteenth Amendment.  Thus, where the intent of the Thirteenth Amendment went unfulfilled by its text, the text of the Fourteenth Amendment realized these intentions.

II. The Thirteenth Amendment’s Intent: Slavery, Freedom, and Equal Protection

A. Legislative Intent of the Thirteenth Amendment

1. Evidence of an Expansive Intent.


As discussed above, there can be little doubt as to the plain meaning of the Thirteenth Amendment.  The term “slavery” is not subject to a great variety of definitions.
  The history of the Amendment, however, demonstrates that both friend and foe alike viewed this Amendment as having a much broader purpose.  Those who supported the Amendment felt that it would insure that slavery was dead, would obliterate the incidents of slavery, and would protect the privileges and civil liberties of the black person.
  One co-author of the Amendment, James F. Wilson of Iowa, chairman of the House Judiciary Committee put it thus:

Twenty million of free men in the free states were practically reduced to the condition of semi-citizens of the United States . . . it is quite time, Sir, for the people of the free states to look these facts squarely in the face and provide a remedy which shall make the future safe for the rights of each and every citizen.

Another of the Amendment’s co-authors, Senator Trumbull of Illinois, Chairman of the Senate Judiciary committee, spoke of the Amendment as it neared ratification said:

And, sir, when the constitutional amendment shall have been adopted, if the information from the South be that the men whose liberties are secured by it are deprived of the privilege to go and come when they please, to buy and sell when they please, to make contracts and enforce contracts, I give notice that, if no one else does, I shall introduce a bill and urge its passage through Congress that will secure to those men every one of these rights: they would not be freemen without them. It is idle to say that a man is free who cannot go and come at pleasure, who cannot buy and sell, who cannot enforce his rights.

It is clear from these statements and many others that the supporters of the Thirteenth Amendment viewed its intent to go far beyond the mere emancipation   It is demonstrated here that the supporters of the Amendment understood that the abolition of “slavery” would mechanically require a creation of “freedom.”  What is more, those who objected to the Amendment did so largely because of these far-reaching effects.  As Professor tenBroek puts it, “Most if not all elements of the congressional opposition asserted that the amendment would guarantee to the emancipated Negro a basic minimum of rights - equality before the law, protection in life and person, opportunity to live, work and move about[.]”
  Exemplifying this understanding of the opposition is the statement of Elijah wood of New York:

We are now called upon to sanction a Joint Resolution to amend the Constitution so that all persons shall be equal under the law, without regard to color, and so that no person shall hereafter be held in bondage.

What is interesting in this quote is that Mr. Wood presents the abolition of slavery almost as an afterthought.  The elimination of “slavery” by necessity made people equal under the laws.


Though it was clear that the Amendment was meant to eliminate the incidents of slavery by guaranteeing certain rights to the freemen, the extent of those rights was the subject of debate.
  Senator Harlan of Iowa described some of the “necessary incidents of slavery” including, “abolishing the conjugal relationship . . . , the abolition practically of the parental relation . . . , robbing the offspring of the care and attention of his parents . . . , the right to testify . . . [and] the right to human sympathy . . . . "
  But certain other rights were not expected to be protected by the Thirteenth Amendment.  Amongst the rights not covered was the right to vote.  Even most radical of the Thirteenth Amendment supporters did not think that voting rights was covered by the Thirteenth Amendment.  Thus, Representative of Iowa, Josiah B. Crinell stated:

But we are met with another objection, that if we emancipate we must enfranchise also.  I deny the conclusion; but I should not be deterred from the move, even if it were correct.  A recognition of natural rights is one thing, a grant of political franchise is quite another.  . . . If political rights must necessarily follow the possession of personal liberty, then all but male citizens in our country are slaves.

Though their notion of liberty and equal protection of laws seems foreign to the modern mind, the legislative history of the Thirteenth Amendment indicates that these issues were meant to be addressed by the Thirteenth Amendment.  tenBroek asserts that these discussions indicate that those who were involved in the debates had a threefold understanding of slavery.  Slavery was viewed to include chattel slavery, a lack of liberty and equality, and “incidents of the system that impaired rights.”
  Though these latter incidents of savery included “kidnapping, imprisoning, mobbing and murdering”
 are actions of individuals, I argue below that the manner in which Congress implemented the Thirteenth Amendment indicates that the proposed cure to these evils was equal protection of state laws (except where the right was uniquely federal), and not direct federal proscription pursuant to the Thirteenth Amendment. 

2. Arguments for a Minimalist Understanding of the Thirteenth Amendment Intent


Though the evidence is quite compelling, some still argue that the Thirteenth Amendment was only meant to proscribe chattel slavery and similar labor relationships.  As discussed below, this reading, which was never entertained during the Thirteenth Amendment debates sprung up quickly after Congress moved from ratification of the Amendment to deciding on how to implement the Amendment. 
  Nonetheless, some argue that this limitation of chattel slavery was exactly the intent of the Thirteenth Amendment.  The argument notes that “Emancipation alone was the focus of attention and the object of a great campaign in 1863 and 1864.”
  It is further argued that even in the North, where slavery did not exist, black people were still victims of discriminatory laws and customs.
  Finally it is noted that Congress was as much interested in legitimizing past acts which purported to abolish slavery, such as the Emancipation Proclamation

In this historical context, it is not surprising that the framers of the thirteenth amendment, unlike the framers of the fourteenth, were content with seemingly narrow language.  . . .The language chosen for the amendment was borrowed consciously and almost word-for-word from the Northwest Ordinance of 1787.  Yet the courts of the northwestern states had not interpreted that language to prohibit anything more than forced labor.

This argument does have some appeal.  However, as discussed above, there is ample evidence on record that Congress did not have such a limited view of its goals.  Again we come to the question: is legislative intent part of the cannon of our constitution?

3. Towards an Expansive Reading of the Thirteenth Amendment Text


Several arguments are advanced to demonstrate that the use of a finite term such as slavery does not constrict the meaning of the Amendment as much as might be thought.  An early example of such argumentation is Justice Bradley’s dissenting opinion in Blyew v. United States which uses the second section of the Amendment as an indication that a more expansive definition of slavery must have been intended:

Merely striking off the fetters of the slave, without removing the incidents and consequences of slavery, would hardly have been a boon to the colored race. Hence, also, the amendment abolishing slavery was supplemented by a clause giving Congress power to enforce it by appropriate legislation. No law was necessary to abolish slavery; the amendment did that. The power to enforce the amendment by appropriate legislation must be a power to do away with the incidents and consequences of slavery, and to instate the freedmen in the full enjoyment of that civil liberty and equality which the abolition of slavery meant.

Though eloquent, this argument fails.  At the very least, Congressional power would have been necessary in order to provide for habeas corpus relief for an enslaved person.


Another argument advanced for an expansive reading of the Thirteenth Amendment is that the term “slavery” may be viewed as elastic.  In a different context Justice Frankfurter wrote that many terms of the Constitution are left to be defined by future generations:

The precision which characterizes these portions of Article III is in striking contrast to the imprecision of so many other provisions of the Constitution dealing with other very vital aspects of government. This was not due to chance or ineptitude on the part of the Framers. The differences in subject-matter account for the drastic differences in treatment. Great concepts like 'Commerce . . . among the several States,' 'due process of law,' 'liberty,' 'property' were purposely left to gather meaning from experience.
 

As is properly pointed in The “New” 13th Amendment neither the term “slavery” nor “involuntary servitude” are terribly elastic terms.  If either term is elastic, it is the term “involuntary servitude,” which certainly connotes a notion of forced labor.


Another rationale for an expansive definition of slavery is found both in The “New” 13th Amendment
 as well as Professor Jones’ An Argument For Federal Protection Against Racially Motivated Crimes.
  The argument is that freedom is the opposite of “slavery” and therefore a proscription of slavery inherently guarantees freedom.  We saw hints of this reading from some of the comments in Congress regarding the ills of this Amendment.
  The fact may be that the guarantee of freedom was indeed part of the “plain meaning” of the Thirteenth Amendment.  The “New” Thirteenth Amendment issues a sound warning about this approach: “By this novel theory of construction, the thirteenth amendment might expand through a term the framers did not write into the Constitution.”
  The point is well taken, but the general argument here presupposes that the word “freedom” really was written into the constitution.  This approach is in a way a mix of plain meaning and intent - the words “ neither slavery” may have also been understood to mean “freedom.”
  

4. Conclusions: Freedom and the Thirteenth Amendment


In the end, treading on the somewhat thin ice of a game of opposites, there is at least some reason to believe that freedom was written in to the 13th Amendment.  One can be most certain, on the other hand, that those who passed the 13th Amendment in Congress, and even those who argued against the Amendment believed it to be far more than a proscription of slavery.  In some ways, however, the intent towards the Thirteenth Amendment in this regards may become somewhat irrelevant.  For as we shall learn below, of in the twists and turns of a decades history, the “intent” of the Thirteenth Amendment was codified into constitutional law by the Fourteenth Amendment.


Presuming that the Thirteenth Amendment created freedom, the discussions on the Thirteenth Amendment leave us quite unsure as to the extents of those freedoms.  In order to get a feel for the contours of Thirteenth Amendment freedom, we will have to investigate the text and the history of the Civil Rights Act and Freeman’s Bureau Act of 1866.  Of paramount interest is whether Congress in 1866 intended to reach only state action, or to reach purely private action as well.

B. Civil Rights Act & Freedmen’s

1. Early Acts as a Source for Constitutional Understanding


The Thirteenth Amendment was declared ratified on December 18, 1965.
  The 39th Congress, having convened for the first time just 13 days earlier,
 set out immediately to create legislation that would enforce the amendment.  Legislation would be necessary, in the words of Congressman Thayer because, “"[W]hen I voted for the amendment to abolish slavery . . . I did not suppose that I was offering [African Americans] a mere paper guarantee."
  Enforcement of the Thirteenth Amendment took on two forms, both of which were introduced to Congress by Senator Trumbull on January 5, 1866.
  One was a new bill that would become the 1866 Civil Rights Act, and the other an amendment to the already extant Freedmen’s Bureau Act.  These acts were passed by largely the same Congress which had created the Thirteenth Amendment.
  It is safe to assume that these acts reflect the goals for which the Thirteenth Amendment was created.  It is also worth noting that the Civil Rights Act was passed with a vote of more than 70 percent in each house of Congress.
  Of course, some caution should be exercised when using these acts in order to garner constitutional understanding.  First, it is possible that that which Congress passed did not represent what they believed to be the full extent of their authority.  Second, Congress is just one of the two major players in creating a constitutional amendment (the states being the other).  Finally, it is always possible that the same people who create constitutional provisions will violate those same provisions.  As Justice Souter observed in an entirely different context:

To be sure, the leaders of the young Republic engaged in some of the practices that separationists like Jefferson and Madison criticized.   The First Congress did hire institutional chaplains, and Presidents Washington and Adams unapologetically marked days of "public thanksgiving and prayer[.],'  Yet in the face of the separationist dissent, those practices prove, at best, that the Framers simply did not share a common understanding of the Establishment Clause, and, at worst, that they, like other politicians, could raise constitutional ideals one day and turn their backs on them the next.  ‘Indeed, by 1787 the provisions of the state bills of rights had become what Madison called mere 'paper parchments'‑‑expressions of the most laudable sentiments, observed as much in the breach as in practice.’ Sometimes the National Constitution fared no better.   Ten years after proposing the First Amendment, Congress passed the Alien and Sedition Acts, measures patently unconstitutional by modern standards.   If the early Congress's political actions were determinative, and not merely relevant, evidence of constitutional meaning, we would have to gut our current First Amendment doctrine to make room for political censorship.

In practical terms, we shall see, the possibility that Congress overstepped its authority in 1866 will be of little practical consequence.  For where there was even a hint that Congress had overstepped its bounds, the Fourteenth Amendment as enacted to fill the gaps.


In the following sections, we will investigate the Congressional actions taken shortly after the ratification of the Thirteenth Amendment.  What we will see, is that Congress’ primary, and almost solitary concern was to guarantee that all people were guaranteed equal and fair treatment by the states.  It will also be evident, that the concept of the “state” was very liberally construed liberally by these legislators.  The focal point of the ensuing investigation will be the Supreme Court decision in Jones v. Alfred H. Maker Co., and its investigation into the application of the 1866 Civil Rights Act to private individuals. 
  In Jones, seven member of the court found that Congress in 1866 intended to apply the Civil Rights Act to private actors.  We shall see, however, that Justice Harlan’s dissent in Jones had far stronger argument.  It is worth while to note that in Runyon v. McCrary, three of the five justices who were added to the Court since Jones voiced their opinion that the Jones conclusion as to the intent of the Civil Rights Act was in error.
  The following discussion will largely mirror the Jones decision, and will present the same in a point-counterpoint style.  Scholarly responses to the points made, as well as other arguments worthy of consideration will be added as well.

2. The Plain Meaning of the 1866 Civil Rights Act.

The Civil Rights Act of 1866 provided in its first two sections: 

§1 Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That all persons born in the United States and not subject to any foreign power, . . . are hereby declared to be citizens of the United States; and such citizens, of every race and color, without regard to any previous condition of slavery or involuntary servitude, . . . shall have the same right, in every State and Territory in the United States, to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to full and equal benefit of all laws and proceedings for the security of person and property, as is enjoyed by white citizens, and shall be subject to like punishment, pains, and penalties, and to none other, any law, statute, ordinance, regulation, or custom, to the contrary notwithstanding.

§2  'That any person who, under color of any law, statute, ordinance, regulation, or custom, shall subject, or cause to be subjected, any inhabitant of any State or Territory to the deprivation of any right, secured or protected by this act, or to different punishment, pains, or penalties, on account of such person having at any time been held in a condition of slavery, or involuntary servitude, except as a punishment for crime, whereof the party shall have been duly convicted, or by reason of his color, or race, than is prescribed for the punishment of which persons, shall be deemed guilty of a misdemeanor, and shall, on conviction thereof, be punished . . .

Justice Stewart’s majority opinion begins by looking at the phrase in section 1, “shall have the same right . . . to . . . purchase, lease, sell, hold, and convey real and personal property, as is enjoyed by white citizens[.]  Justice Stewart argues that “those who place property on the market” can just as easily violate a person’s right to property as can the state itself.  Based on this, Justice Steward finds that facially this section applies to prohibit private discrimination.
  Justice Harlan, replies that the term “right” in this sentence is far from unambiguous.  The “right” referred to may indicate that states must recognize the legal ability of all people to hold property.  If this were the case, this section would only provide protection from state-sanctioned discrimination.  Alternatively, the “right” may be an absolute right protected from even a private individual’s interference.  Justice Harlan argues that the language of the statute suggests reading the word “right” as referring to legal capacity.
  Justice Harlan bolsters his case by pointing out that the idea that the term “right” can be read as applying only to the state was accepted by the Supreme Court in the Civil Rights Cases.

Several scholars have offered reasons why Justice Harlan’s reading of the term “right” is correct.  First, the "same right ... as is enjoyed by white citizens to ... purchase ... property" would appear to be the right of a buyer to effect a purchase from a willing seller.  No white person has the ability to purchase property from an unwilling seller.
  Second, the same sentence which guarantees this right to property also guarantees the right to inherit, to sue, and to give evidence.  In all these cases, the term “right” clearly denotes an “immunity from disability.”


The Court in Jones next looked at the fact that section 1 of the Civil Rights Act makes discrimination a legal nullity, while section 2 punishes violators who violate the terms of the Act “under color of law” etc.  The Court argues that the only way this would make sense is if section 1 included private action, while section 2 refrains from punishment unless the actor is a stat actor.
  Again, Justice Harlan successfully parries this attack.  Justice Harlan accurately points out that one could just as easily read that section 2 defines violations of section 1 as those who act “under color of law” etc.
  Open Housing agrees with Justice Harlan’s conclusion because, “[c]ongressional debaters did not make a point of the differences between sections 1 and 2, and there is little evidence that the differences in wording reflect a careful, intentional distinction in scope.


With regards to the above, the majority and dissent in Jones found the following conversation between Congressman Loan of Missouri and Chairman Wilson of the House Judiciary Committee to be particularly relevant.  The conversation, quoted in its entirety in the dissent, proceeded as follows: 

'Mr. LOAN. Mr. Speaker, I . . . ask the chairman . . . why the committee limit the provisions of the second section to those who act under the color of law.  Why not let them apply to the whole community where the acts are committed? 
'Mr. WILSON, of Iowa. That grows out of the fact that there is discrimination in reference to civil rights under the local laws of the States.  Therefore we provide that the persons who under the color of these local laws should do these things shall be liable to this punishment. 
'Mr. LOAN. What penalty is imposed upon others than officers who inflict these wrongs on the citizen? 
'Mr. WILSON, of Iowa. We are not making a general criminal code for the States. 
'Mr. LOAN. Why not abrogate those laws instead of inflicting penalties upon officers who execute writs under them? 
'Mr. WILSON, of Iowa. A law without a sanction is of very little force. 
'Mr. LOAN. Then why not put it in the bill directly? 
'Mr. WILSON, of Iowa. That is what we are trying to do.'

The majority argues that when Congressman Loan asked why section two is limited to those who act “under color of law,” and further asked why they are not applied to “the whole community” if Mr. Wilson felt that individual action did not violate section 1, then that would have been the reason why private action is not sanctioned in section 2.  Instead, Wilson responded, “We are not making a general criminal code for the States.”  This indicates, says the majority, that there were certain actions proscribed in section 1 which were not touched upon in section 2, because this was not an attempt to create an all-encompassing criminal code.
  Though Harlan notes that this reading is a logical possibility, he argues that it is equally possible to understand this conversation as concerned only section 2, and thus had no baring on section 1.
  Alternative, Justice Harlan argues that the conversation may have concerned a community with a discriminatory law, with Representative Loan urging that the law be abrogated or that each member of the community, and not only the state officers be punished.
  It seems to me that the first of Justice Harlan’s suggestions is most plausible.  Mr. Loan’s question only asks why section 2, the enforcement portion of the act does not include private actors.  This can just as well be an indication that private actors are not covered at all in the act, as it can be an indication that private actors are carved out of section 2.  As the conversation continues, Mr. Wilson indicates that this is not a “general criminal code,” and instead applies only to state actors.  Finally, Mr. Loan inquires as to the necessity of punishing state officials for the effects of their laws.  Mr. Wilson respond that a law without sanctions is like a dog without a bark.  Finally, it is important to note that this statement of Mr. Wilson that, “[a] law without sanctions is  of very little force.”  Would indicate that Representative Wilson should have wanted criminal sanctions against private actors if it were intended that the act would have any “force” against them.


In addition to rejecting the majority’s read of the plain meaning of the Civil Rights Act, Justice Harlan points a difference in terminology used in the Civil Rights Act and the Freedmen’s Bureau Act.  While the second section of the Civil Rights Act, which applies to the entire nation, applies to actions, “under color of any law, statute, ordinance, regulation, or custom,” the Freedmen’s Bureau Act, which provides for military jurisdiction in former rebel states where civil rights or immunities were denied,  “in consequence of any State or local law, ordinance, police or other regulation, custom, or prejudice.” (emphasis added) Justice Harlan argues, “The addition of the word “prejudice” indicates: “the more widely applicable civil rights bill was meant to provide protection only against those discriminations which were legitimated by a state or community sanction sufficiently powerful to deserve the name 'custom.'”
  I agree entirely with this read of the statute, as it is properly sensitive to the varying levels of state action which Congress was aware of.  However, I am not convinced that this reading is at all the “necessary” reading of the statute.   One could argue that like “custom,” “prejudice” is another form of non-state action which is covered by one statute, but not the other.  On the other hand, the conversation above between Mr. Loan and Mr. Wilson,
 with regards to section 2 of the Civil Rights Act (which includes “custom”) indicates that the word “custom” was included within the pantheon of state action.

3. Legislative History and the Meaning of the Civil Rights Act


Due to the divergence of opinion as to the plain meaning of the Civil Rights Act, the Jones court looks in on the legislative debates over the act, in order to find support for their reads.  Open Housing at first describes the debate in the Jones case by saying, “the majority and dissenting opinions placed major emphasis upon the congressional debates accompanying the passage of the 1866 Act. Each opinion offered a passable scrapbook of favorable quotations, but the dissent produced somewhat the better collection,” but in a more irreverent (and perhaps more accurate) comment says, “In his dissent, Mr. Justice Harlan inspected the majority's store of legislative citations, separated the grain from the chaff, and burned them both.”
  As we shall see below, the dissent easily rejects the inferences for which the majority goes fishing.  Further, there is an impressive amount of legislative history that quite clearly declares that the Civil Rights Act was not meant to apply to purely private action.

i. Legislative History Indicating No State Action Requirement in the Civil Rights Act


The Majority refers to many portions of the congressional debate which refer to private injustices.  Amongst these injustices are refusal to pay black workers, agreements amongst planters not to hire black workers without the permission of their former masters, assaults, and combined efforts to drive black people out of a town.
  “It is clear,” said the majority, “that these instances of private mistreatment were understood as illustrative of the evils that the Civil Rights Act of 1866 would correct.”
   The Majority added that “one of the most comprehensive studies before Congress stressed the prevalence of private hostility.”
  The dissent has several compelling responses to these arguments.  First, almost all of the evils mentioned were actions that could be construed as state action.  For instance, not paying black workers would certainly fall under the category of a “custom.”
  Second, one the two references to assaults included assaults based on a “pass system” whereby freedmen were whipped if found abroad without a pass.  Such a system was at least a “custom,” if not a “law.”
  The  second reference to assault as well as the mention of combinations of white people driving freedmen form their community, both made by Representative Lawrence, were shortly preceded  by the comment, “'Now, there are two ways in which a State may undertake to deprive citizens of these . . . rights: either by prohibitory laws, or by a failure to protect any one of them[,]”  and followed immediately by the comment, “'If States should undertake to authorize such offenses, or deny to a class of citizens all protection against them, we may then inquire whether the nation itself may be destroyed.”
  This remark makes clear the relationship between this supposed private action and the Civil Rights Act.  The act, by insisting that freedmen be granted equal protection of the laws would insure that a private wrong would be met with adequate and equal state remedies.
Justice Stewart attempts to bolster the private action theory by reference to a remark made by Senator Trumbull on the day ratification of the Thirteenth Amendment was announced.  Rejecting other measured proposed by senators, Senator Trumbull promised to present a “more sweeping and efficient bill,” which ought to be enacted: 

at an early day for the purpose of quieting apprehensions in the minds of many friends of freedom lest by local legislation or a prevailing public sentiment in some of the States persons of the African race should continue to be oppressed and in fact deprived of their freedom.

This reasoning fails as well, because “prevailing public sentiment” is quite synonymous with the word “custom” which, as we have seen, was considered a manner of state action.


Next, the majority opinion resorted to a sleight of hands in order to support its now crumbling opinion:

Representative Cook of Illinois thought that, without appropriate federal legislation, any 'combination of men in (a) neighborhood (could) prevent (a Negro) from having any chance' to enjoy those benefits. To Congressman Cook and others like him, it seemed evident that, with respect to basic civil rights--including the 'right to . . . purchase, lease, sell, hold, and convey . . . property,' Congress must provide that 'there . . . be no discrimination' on grounds of race or color.
 

Justice Harlan in his dissent could do no better than to quote Representative Cook’s statement in its entirety
: 

What Representative Cook said was: “(W)hen those rights which are enumerated in this bill are denied . . . when they are subject to a system of vagrant laws . . . Any combination of men in his neighborhood . . . can pass a law that a man not supporting himself by labor shall be deemed a vagrant, and that a vagrant shall be sold.”  These remarks clearly were addressed to discriminations effectuated by law, or sanctioned by 'custom.'  As such, they would have been reached by the bill even under a 'state action' interpretation.

Having failed to prove its point through the legislative debate that preceded the passage of the Civil Rights Act, the Court attempted to salvage its argument by reference to discussions after President Johnson vetoed the bill.  The Court pointed to two statements which “elicited no response” from the bill’s supporters.  First, the Court referred to the statement of Senator Cowan of Pennsylvania who said that section 1 of the Civil Rights Act would confer “'the right . . . to purchase . . . real estate . . . without any qualification and without any restriction whatever.
  Justice Harlan responded that, as discussed above, the meaning of the word “right” ambiguous, and more likely refers to an absence of legal impediment.
  Next, the Court referred to the statement of Senator Davis of Kentucky who claimed that the Act might preclude preferential treatment for white persons in hotel rooms and in the sale of church pews.
  Justice Harlan responded by pointing out that Senator Davis’ reference was to preferences in accommodations based on “ordinances, regulations, and customs.”  Since these are evident of state action, there is little doubt why Senator Davis’ argument received no response.

Having demonstrated to its own satisfaction that the 1866 act intended to include private discrimination, the Majority went on to argue that the act was not altered in this respect when it was re-enacted in 1870 after the ratification of the Fourteenth Amendment: 

It is quite true that some members of Congress supported the Fourteenth Amendment 'in order to eliminate doubt as to the constitutional validity of the Civil Rights Act as applied to the States.'  But it certainly does not follow that the adoption of the Fourteenth Amendment or the subsequent readoption of the Civil Rights Act were meant somehow to limit its application to state action.
  

Justice Harlan takes a different approach.  If the Fourteenth Amendment was designed to ensure the constitutional foundation of the Civil Rights Act, why did the Amendment extend itself only to state action?  The likelihood is that the answer to this question is that the Civil Rights Act did not extend to private action in the first place.
  Even if the Civil Rights Act did extend to private action, the fact that this concept was not re-affirmed in the Fourteenth Amendment calls into question the constitutionality of Congress reaching private action.

ii. Legislative History Indicating A State Action Requirement in the Civil Rights Act

Thus far we have demonstrated that there is little or no hard evidence that Congress in 1866 intended to apply the Civil Rights Act to anything other than state action.  We shall now discover, principally through the citations provided by Justice Harlan in Jones that there is abundant evidence that the Civil Rights Act was specifically and exclusively targeted to reach state action.  We should note at the outset, however, that “state action” will also encompass “state inaction.”  We will see that where a state fails to equally protect the rights of a black person (or anyone else for that matter), the Civil Rights Act would be triggered in order to enforce the idea that a state may not discriminate against any of its constituents.

Let us begin our investigation with a most explicit statement from Representative Shellabarger, a supporter of the Civil Rights Act.  Regarding the first section
 of the Civil Rights Act, the Representative said:

Its whole effect is not to confer or regulate rights, but to require that whatever of these enumerated rights and obligations are imposed by State laws shall be for and upon all citizens alike . . . It must  . . .  be noted that the violations of citizens' rights, which are reached and punished by this bill, are those which are inflicted under 'color of law,' &c.  The bill does not reach mere private wrongs, but only those done under color of state authority.

The representatives statements clearly indicate that he believed the Civil Rights Act “did no reach mere private wrongs.”


Representative Lawrence described the equal protection notion embodied in the Civil Rights Act in terms that make it equally clear that state action is the target of the Civil Rights Act:

Now, there are two ways in which a State may undertake to deprive citizens of these . . . rights: either by prohibitory laws, or by a failure to protect any one of them. . . . If the people of a State should become hostile to a large class of naturalized citizens and should enact laws to prohibit them and no other citizens . . . from inheriting, buying, holding, or selling property, . . .  that would be prohibitory legislation.  If the State should simply enact laws for native-born citizens and provide no law under which naturalized citizens could enjoy any one of these rights, and should deny them all protection by civil process or penal enactments, that would be a denial of justice.

Justice Harlan concludes from this statement that the “rights” which are referred to in section 1 of the Civil Rights Act are equal protection rights.
  It should be noted, however, that this quotation does not explicitly support the notion that only state action is reached by the Act.

Justice Harlan garners significant evidence for his thesis from several statements from Senator Trumbull, who as we mentioned was an author of the Civil Rights Act.
  Senator Trumbull on January 29, 1866 cited several Southern laws that deprived people of rights named in the Civil Rights Act.  He said that, “[t]he purpose of the bill under consideration is to destroy all these discriminations, and carry into effect the constitutional amendment.”  Later, Senator Trumbull quoted section 2 of the bill and said:

This is the valuable section of the bill so far as protecting the rights of freedmen is concerned. . . . When it comes to be understood in all parts of the United States that any person who shall deprive another of any right . . . in consequence of his color or race will expose himself to fine and imprisonment, I think such acts will soon cease. 

The Senator’s misplaced optimism aside, Justice Harlan is correct that there is no indication here that the coverage in section 2 is any less than the coverage in section 1.
  

That state officers are not singled out for special treatment in section 2 is demonstrated by Justice Harlan by a conversation between Senators Trumbull and Cowan wherein Senator Cowan asked whether there was “not a provision (in the bill) by which State officers are to be punished.”  Senator Trumbull replied, “Not State officers especially, but everyone who violates the law.  It is the intention to punish everybody who violates the law.”
  The Majority responds to this argument of Justice Harlan by saying that Senator Trumbull was replying to Senator Cowan’s charge that section 2 was “exceedingly objectionable” because it singled out state judicial officers for punishment.”
  Presumably the majority understands Senator Cowan’s objection as being to the singling out of judicial officers, while Senator Trumbull expands the coverage of section 2 to all state officers, thus still leaving section 1 to cover even private actors.  To the extent that this conversation is unclear, it cannot be said to support Justice Harlan’s contention that section 2 and section 1 of the Civil Rights Act are identical in their coverage.

The dissent in Jones presents a veritable laundry list of quotations from Senator Trumbull to the effected that only state action is reached by the Civil Rights Act:

It will have no operation in any State where the laws are equal, where all persons have the same civil rights without regard to color or race.  It will have no operation in the State of Kentucky when her slave code and all her laws discriminating between persons on account of race or color shall be abolished.

Why, sir, if the State of Kentucky makes no discrimination in civil rights between its citizens, this bill has no operation whatever in the State of Kentucky. Are all the rights of the people of Kentucky gone because they cannot discriminate and punish one man for doing a thing that they do not punish another for doing?  The bill draws to the Federal Government no power whatever if the States will perform their constitutional obligation.

If an offense is committed against a colored person simply because he is colored, in a State where the law affords him the same protection as if he were white, this act neither has nor was intended to have anything to do with his case.

Each of these quotes on their own should be sufficient to support Justice Harlan’s thesis.  Together, they indicate that it is beyond doubt that Senator Trumbull expected the Civil Rights Act to have no effect other than a guarantee of equal protection of state laws.  The majority attempts to impeach the reliability of these statements.  By saying “Senator Trumbull obviously could not have meant that the law would apply to racial discrimination in some States but not in others,” because the bill purported to apply to “every state and Territory in the United States,” and Congressman Bingham complained that the act would be enforced in every State “(at) the present time.”
  The majority is incorrect because the bill as understood by Trumbull was designed to give equal protection of the laws.  If, for example, a person were a victim of a racial crime, and his or her state was ready, willing, and able to provide adequate adjudication of the matter, there would be no need for federal protection.  The majority accurately points out that there is a conflict between Senator Trumbull’s statement that the Act, “could have no operation in . . . most of the States of the Union,” where it was claimed there were no discriminatory laws, and Congressman Bingham’s claim that the act would ‘be enforced in every state . . . (at) the present . . . time.”
  There are two potential manners in which these conflicts can be resolved.  Perhaps Congressman Bingham was aware that in every state in the union there were at least some forms of discriminatory laws or custom, or for that matter a rogue official, which the Act’s supporters may not have wished to readily admit to those who opposed the bill.  The fact that no one disagreed with Congressman Bingham’s statement may be an indication that others did not want to open the pandora’s box that would certainly be opened by such conversations.  Alternatively, if the “enforcement in every State” only referred to isolated officials who might violate the provisions of the Civil Rights Act, Congressman Bingham’s complaints might simply not have alarmed any of the bill’s supporters. 


Harlan’s final source of support comes from Representative Wilson, one of the Acts sponsors.  Representative Wilson said, “It will be observed that the entire structure of this bill rests on the discrimination relative to civil rights and immunities made by the States”


Scholarly articles written on the subject of the Civil Rights Act have also noted the equal protection interest’s centrality in the Act.  Thus, Professor tenBroek observed:

The center of the statutory plan, as evidenced by this law and other proposals was “full protection in the enjoyment of their inalienable rights”; “equality of civil rights and privileges”; the same rights as other citizens; equality before the law.  The common denominator . . . was thus the concept of the equal protection of the laws for their natural rights.
 


Justice Harlan, dissenting in Jones presented many statements in the congressional record that indicated that purely private action was not covered by the Civil Rights Act.  Justice Harlan also makes a convincing argument out of silence.  He points out that during the mid 19th century, most members of congress must have subscribed to, “the individualistic ethic of their time, which emphasized personal freedom,”  which had a general distaste for governmental interference.  If congress actually intended the Civil Rights Act to apply to purely individual acts, there should have at least been some bitter debates on the issue:

It seems to me that most of these men would have regarded it as a great intrusion on individual liberty for the Government to take from a man the power to refuse for personal reasons to enter into a purely private transaction . . .  In this historical context, I cannot conceive that a bill thought to prohibit purely private discrimination not only in the sale or rental of housing but in all property transactions would not have received a great deal of criticism explicitly directed to this feature.  The fact that the 1866 Act received no criticism of this kind [FN64] is for me strong additional evidence that it was not regarded as extending so far.

As arguments out of silence go, this is a very strong one.

iii. An Expansive View of State Action


It is quite clear that the Civil Rights Act was designed to provide a national guarantee that states would provide their citizens with equal protection of the laws.  The weight of the legislative record is clearly on Justice Harlan’s side in the Jones case.  Though less clear, it also seems that the plain meaning of the text supports his view as well.   But there is something more to be said about the exclusive application of the Civil Rights Act to states.  Where the majority in the Jones case seemed to have their most convincing arguments, Harlan correctly responded that the customs and practices to which they referred, qualified as “custom” under the Civil Rights Act, or perhaps “prejudice” under the Freedmen’s Bureau Act.  This is no coincidence.  Nor does it belie a weakness in Harlan’s argument.  Instead, what is clearly evidenced here, is that the drafters of the Civil Rights Act had an very broad understanding of what a “state” is.  Earlier we searched for reason to define the terms “slavery” and “freedom” in expansive manners.
  What we see here, is that state action was a truly elastic concept to the framers of the Civil Rights Act.


An illustration of this point is worth while.  During the debates of over the 1866 Civil Rights Act, there was significant concern that the bill would apply to common carriers such as ships, railroads and hotels.  Thus, Democratic Senator Garrett Davis of Kentucky argued:

On ships and steamboats the most comfortable and handsomely furnished cabins and state-rooms, the first tables, and other privileges; in public hotels the most luxuriously appointed parlors, chambers, and saloons, the most sumptuous tables, and baths; in churches not only the most softly cushioned pews, but the most eligible sections; on railroads, national, local, and street, not only seats, but whole cars are assigned to white persons to the exclusion of Negroes and mullatoes.  All these discriminations . . . [t]his bill poses to break down.

During the 1866 debates, even the Rupublican supporters of the Civil Rights Act were split on this issue, and eventually it was seemingly agreed that the Civil Rights Act would not cover these common carriers.
  As we noted above, Congress’ concept of equality was somewhat uneven.
  But this decision was a political one, and not a limitation based on the definition of state action.  Even in the debates over civil rights legislation after passage of the Fourteenth Amendment (which requires state action), it was conceded that Congress had constitutional authority to reach these carriers.
  The explanation for the different treatment of these common carriers was the recognition of that they fulfilled a public function, which caused them to be viewed as an arm of the state.


Congress in the 1860s had an expansive view of what constituted state action.  This issue was at the crux of the debates we saw above as to the applicability of the Civil Rights Act to seemingly private actors.  Justice Harlan, dissenting in Jones was properly aware of this nuance of the debates when for instance he identified the practical difference between “custom” and “prejudice” and the use of the latter term only in reference to the Freedmen’s Bureau Act: 

In the  . . . civil rights bill, . . . effective throughout the Nation, . . . 'prejudice' was omitted  . . . This would seem to imply that the more widely applicable civil rights bill was meant to provide protection only against those discriminations which were legitimated by a state or community sanction sufficiently powerful to deserve the name 'custom.'

In Congress in the 1860s, there was state action, and then there was state action.

iv. The Relationship Between Freedom and Equality


We began the investigation into the Civil Rights Act in the hopes that we would learn more about the notions of freedom that were embodied in the intent, if not in the text of the Thirteenth Amendment.  It seemed obvious that the definition of “freedom” should have become more clear when we understood what Congress did when it was empowered with the ability to implement freedom.  As it happens, the Civil Rights Act and Freedmen’s Bureau Act concentrated their efforts on establishing equality for the newly emancipated population.  Jacobus tenBroek develops an understanding of natural and civil rights which explains the inexorable relationship between freedom and equality.  tenBroek begins with the notion that, the Civil Rights Act was, “‘intended to give effect’ to the Thirteenth Amendment by securing “to all persons within the United States practical freedom.”
  Senator Trumbull explained his notion of freedom: 

It is difficult, perhaps, to define accurately what slavery is and liberty is.  Liberty and slavery are opposite terms; one is opposed to the other.  We know that in a civil government, in an organized society, no such thing can exist as natural or absolute as liberty. . . . 

[E]every man who enters society gives up part of this natural liberty, which is the liberty of the savage, the liberty which the wild beast has, for the advantage he obtains in the protection which civil government gives him. . . . 

[A]nd in a note to Blackstone’s Commentaries it is stated that-

In this definition of civil liberty it ought to be understood, or rather expressed, that the restraints introduced by the law should be equal to all, or as much so as the nature of things will admit.

Then, sir, I take it that any statute which is not equal to all, and which deprived any citizen of civil rights which are secured to other citizens, is an unjust encroachment upon his liberty; and is, in fact, a badge of servitude.


Liberty, in our society is not absolute.  Instead, every person cedes some of their “natural liberty” in order to gain protection through the social contract that is government.  The important corollary to this theory is that it would be a breach of this notion of liberty, if one were to cede an equal amount of “natural liberty” and not reap an equal benefit of society’s graces.  This inequality, Trumbull argues, is “an encroachment” on liberty and “a badge of servitude.”


Critically, the natural law theory that is professed here does not require that any specific guarantees be given by government.  The only requirement that government faces is that whatever benefits it provides, it must provide those benefits equally.  This notion was at the heart of the Civil Rights Act.  Representative William Lawrence of Ohio described this notion in the Civil Rights Act saying that “so far as there is nay power in the state to limit, enlarge or declare civil rights, all these are left to the states.”
  

This is not to say that there are no requirements of the state beyond equal protection, just that no new requirements were made in the Civil Rights Act.  There are certain “inherent and inalienable rights, pertaining to every citizen which cannot be abolished or abridged by state constitutions or laws.”
  These rights, which Lawrence does not enumerate, demand both that government not infringe upon them, and that government provide “full or ample protection” for those rights.


Returning to the issue of equal protection, equal protection contains both a “negative limitation and an affirmative command.”
  In the words of Representative Lawrence: 

Now, there are two ways in which a State may undertake to deprive citizens of these . . . rights: either by prohibitory laws, or by a failure to protect any one of them. . . . If the people of a State should become hostile to a large class of naturalized citizens and should enact laws to prohibit them . . . from inheriting, buying, holding, or selling property, . . .  that would be prohibitory legislation.  If the State should simply enact laws for native-born citizens and provide no law under which naturalized citizens could enjoy any one of these rights, and should deny them all protection by civil process or penal enactments, that would be a denial of justice.


A final piece to this new puzzle of freedom is the relationship now created between the National and State governments.  tenBroek points out that in the first instance, it is for the state to protect its members form other individuals violating the rights secured to them either by the state or as inalienable rights.  The Federal government plays a corrective role when the State government fails to protect these interests:

The primary duty of protection is still with the states.  It is only when acting they act discriminatorily or when not acting they fail to supply protection against private inroads the federal power springs into life.  The Southerners are accordingly told that “unless by local legislation they provide for real freedom of their former slaves, the federal government will by virtue of its own authority see that they are fully protected.”

According to tenBroek, the state’s obligation is to avoid discriminatory action and to provide adequate protection from individual invasions of rights.
  So long as the state fulfills its duties, federal power will be unnecessary.

The understanding advanced by tenBroek is in perfect agreement with the Civil Rights Cases.
  Professor Arthur Kinoy, however, describes the Civil Rights Cases’ finding that “the primary responsibility for the protection of the rights bestowed upon the freedmen . . . must be assumed by the states,” as a “radical new departure in legal thinking, as the basic legal assumptions underlying all the congressional action  of the prior fifteen years . . . reflected the conviction forcefully expressed in the Harlan analysis that the primary obligation for the protection of these newly acquired rights lay with the national government.”
  That the “corrective” nature of federal power was intended in the Civil Rights Act is perfectly clear.  This notion will be reinforced later by the comments of Congressman Bingham with regards to the 14th Amendment.
  To my knowledge, Professor Kinoy does not explain his disagreement with tenBroek.
  Professor Kinoy’s opinion can garner some support from the opinion expressed by the majority of the Supreme Court in United States v. Guest: 
A majority of the members of the Court expresses the view today that s 5 empowers Congress to enact laws punishing all conspiracies to interfere with the exercise of Fourteenth Amendment rights, whether or not state officers or others acting under the color of state law are implicated in the conspiracy.  Although the Fourteenth Amendment itself, according to established doctrine, 'speaks to the State or to those acting under the color of its authority,' legislation protecting rights created by that Amendment, such as the right to equal utilization of state facilities, need not be confined to punishing conspiracies in which state officers participate.  Rather, s 5 authorizes Congress to make laws that it concludes are reasonably necessary to protect a right created by and arising under that Amendment; and Congress is thus fully empowered to determine that punishment of private conspiracies interfering with the exercise of such a right is necessary to its full protection.

The logic of the Court here is tortured.  The right guaranteed under the Fourteenth Amendment is quite clearly a right to be free of state interference.  Furthermore, Congress is not empowered to protect a right created in the 14th Amendment.  Instead, Congress is empowered to enforce “the provisions” of the Amendment.
  What the Amendment provides, is only that states shall not interfere with the enjoyment of state facilities based on race.

I am also not convinced that the dissent in Civil Rights Cases disagreed with this notion of the federal government’s corrective power.  The true distinction between the majority and dissenting opinions seems to be in the Majority’s assertion that, “[a]n inspection of the law shows that it makes no reference whatever to any supposed or apprehended violation of the fourteenth amendment on the part of the states,”
 and the dissent’s argument that direct action may be taken by the federal government against the defendants because they are “individuals and corporations” that “exercise public functions and wield power and authority under the state.”
  At issue in the Civil Rights Cases is not whether federal action may be taken directly upon individuals absent a failure on the part of the state.  At issue is whether these entities are indeed state actors, in which case they would be subject to the federal governments strictly corrective powers.
4. Conclusion


Several things are clear about the Civil Rights Act.  The Civil Rights Act was an attempt to check state power by requiring of that states adequately and equally protect the rights of their constituents.  Those who supported the Civil Rights Act saw it as giving practical effect to the guarantee of liberty that was implicit in the 13th Amendment.  They described unequal treatment of laws as a “badge” of slavery that the 13th Amendment was designed to eliminate.

Several philosophical questions discussed above still remain.
  Is equal protection the very definition of “freedom,” or is it simply a part of that freedom?  If it is the definition of that “freedom,” we can, perhaps, come to a definitive understanding of the Thirteenth Amendment.  We could say that all that is a “badge” of slavery lies in actions of the state, rather than in private action.  The private actor is only effected by the explicit prohibition “neither slavery nor involuntary servitude.”  The reach of the federal government to private individuals under the 13th Amendment would thus be limited to 1) the elasticity of the terms “slavery” and “involuntary servitude.”
  and 2) federal action in lieu of full and adequate state action.  

One can still argue, however, that full and equal protection of the law is only part of a larger term “freedom,” and that that term is still subject to elastic interpretation.  If full and equal treatment of the state laws is only part of the freedoms guaranteed through the 13th Amendment, one can still argue that there is room in the Thirteenth Amendment to reach private action.  To be sure, it is unlikely that Congress in the 1860s would have approved of federal regulation on private actions.
  This would be no impediment to the private action argument, as elastic terms are by definition left to future generations to define.


One other possibility lingers.  What of those who would read the Thirteenth Amendment  as a simple proscription of chattel slavery?  The claim that only words, and not intent can be codified in constitutional amendments is a legitimate one.  If this reading were adopted, the Civil Rights Act would not be authorized by the Thirteenth Amendment.  It was for this reason, that the Fourteenth Amendment was added to the Constitution.

C. The 14th Amendment

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.

. . . 

Section 5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.

1. The Relationship Between The 13th and 14th Amendments and the Civil Rights Act


When we originally explored the meaning of the Thirteenth Amendment, it was clear that both friend and foe of the Amendment took the expansive view as to its meaning.
  Magically, the Civil Rights Act changed some perspectives on this matter.  Democrats now advocated for an extremely narrow understanding of the Thirteenth Amendment.  For example, Senator Edward Cowan of Pennsylvania asserted: 

[N]obody pretends that it was to be wider in its operation than to cover the relation which existed between the master and his Negro African slave . . . it does not extend any further, and can not by any possible implication, contortion, or straining, be made to go further. . . 

In order to insure the constitutional basis for the Freedmen’s Bureau Act and the Civil Rights Act, and to constitutionalize explicitly  that which was implicit in the intent of the Thirteenth Amendment, Congress set out to create a new constitutional amendment.
  A second impetus for the creation of this new Amendment was to place the key provisions of the Civil Rights Act beyond the reach of majoritarian government by entering them into the Constitution.
  The Fourteenth Amendment thus requires a state to provide equal protection of the laws, and gives Congress discretion in finding measures that it feels are appropriate to enforce this rule.

Thus the Thirteenth Amendment played an important part in the evolution of the Fourteenth Amendment, not as universalizing freedom . . . or as the first step . . . but because, after its passage doubts about its adequacy became so serious as to make it seem advisable to try to do the same job all over again by another amendment.

2. The Federalist Notion in the Fourteeth Amendment


In drafting the first section of the Fourteenth Amendment, retaining the balance of the federalist system was a major concern.  Congressman Bingham, the author of Section 1 stated: 

 [T]he care of the property, the liberty, and the life of the citizen, under the solemn sanction of an oath imposed by your Federal Constitution, is in the States, and not in the Federal Government.  I have sought to effect no change in that respect in the Constitution of the Country.  I have advocated [instead] an amendment which would arm Congress with the power to compel obedience to the oath, and punish all violations by State officers of the bill of rights, but leaving those officers to discharge the duties enjoined upon them as citizens of the United States by the oath and by the Constitution. 

From this quote, we see again the notion that primary responsibility being placed on the state, while Congress was given corrective powers in cases where the state fails to provide equal protection, or denies its citizens their certain inalienable rights.

III. Conclusion: Jones v. Alfred H. Maker Co. and the 13th Amendment.

In this survey of the Thirteenth Amendment and the associated right of freedom we have found that the Thirteenth Amendment’s hope for establishing full and equal protection of the laws was in the end explicitly codified in to constitutional law in the Fourteenth Amendment.  The right which was codified in the Fourteenth Amendment is quite clearly one that operates against state power, and gives the federal government corrective power over the states in this regard.  Though Congress in the 1860s had an expansive view of state action, this view was not, and probably could not have been written in to the constitution.  Since the concept of state action will likely change over time, the freedom right in equal protection was created in a way that its application would change over time.


The vital question remains: does the liberty right in the Thirteenth Amendment still have a life of it’s own?  I would argue that the Thirteenth Amendment concept of liberty was canonically defined by the Fourteenth Amendment.  The statements in the Fourteenth Amendment are the only explicit statements that were approved by two thirds of Congress and three-quarters of all states.  On the other hand, it can be argued that the right to liberty that was placed in the Thirteenth Amendment is an elastic one, and that it is ripe for the interpretations of any given day.  This has the ironic effect of creating an elastic right that was never explicitly written into the Constitution in the first place.
 Though I am alarmed by the potential results of such an argument, I do feel it is at the least a legitimate interpretation.


In Jones, the Court errantly found that the Civil Rights Act of 1866 was meant to apply to private acts of discrimination.  Was Congress empowered to reach such private action?  The Court, quite questionably, took this for granted:

"Surely Congress has the power under the Thirteenth Amendment rationally to determine what are the badges and the incidents of slavery, and the authority to translate that determination into effective legislation."
  

The Court here failed to realize that the “badges of slavery” to which they referred traditionally referred only to state action.
  


Strikingly, the Jones Court proceeds to partially rebuild what it had torn down.  In explaining why private housing discrimination might be deemed a badge of slavery, the Court said:

Just as the Black Codes, enacted after the Civil War to restrict the free exercise of those rights, were substitutes for the salve system, so the exclusion of Negroes from white communities became a substitute for the Black Codes.  And when racial discrimination herds men into ghettos and makes their ability to buy property turn on the color of their skin, then it too is a relic of slavery.

To the extent that there is a direct line relating racial discrimination in house sales and the Black Codes this continuum would be enough to constitute a “custom,” which would bring such discrimination within a state action requirement.  If the Court were to continue this line of reasoning in future cases, and were to require such a historical relationship between the discriminatory act and state laws and customs, the practical effect of Jones’ misread of Constitution and statute will be diminished.
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� 427 U.S. 160,179 (1976).  The Runyon case is quite interesting from the standpoint of statutory interpretation.  The Court held that the Civil Rights Act of 1866 applied to racial discrimination in private schools.  Id at 172.  This conclusion is quite surprising, given that in the 1875 Civil Rights Act schools were specifically omitted from coverage.  Earl M. Maltz, The Civil Rights Act and the Civil Rights Cases: Congress Court, and Constitution, 44 Fla L. Rev. 605, 614 (1992).


� See Runyon supra note � NOTEREF _Ref514126551 \h ��8�, 427 U.S. at 175-179 (rejecting these concerns when prohibiting discrimination in a commercial private school).


� Note, The “New” Thirteenth Amendment: A Preliminary Analysis, 82 Harv. L. Rev. 1294, 1313 (1969).


� U.S. Const. amend. XIII.


� U.S. Const. art. V.


� Infra section IIC� REF _Ref514201769 \h ��1. The Relationship Between The 13th and 14th Amendments and the Civil Rights Act�” p. � PAGEREF _Ref514201776 \h ��35�


� Some more expansive views of the meaning of the word “slavery” will be discussed infra section IIA3 “� REF _Ref514178980 \h ��3. Towards an Expansive Reading of the Thirteenth Amendment Text�,” p.� PAGEREF _Ref514178992 \h ��8�.


� Jacobus tenBroek, Thirteenth Amendment to the Constitution of the United States: Consummation to Abolition and Key to the Fourteenth Amendment, 39 Cal. L. Rev. 171, 176 (1951).


�  tenBroek supra note � NOTEREF _Ref514192023 \h ��15� at 177 (citing Cong. Globe, 38th Cong., 1st Sess. 1199 (1864)).  “That remedy” tenBroek tells us, “was the seemingly narrow prohibition on slavery and involuntary servitude contained in the Thirteenth Amendment.”


� Jones supra note � NOTEREF _Ref514132297 \h ��1� 392 U.S. at 430 (citing Cong. Globe, 39th Cong., 1st Sess., 43.) (Emphasis of Court deleted)


� tenBroek supra note � NOTEREF _Ref514192023 \h ��15� at 176.


� Id. 175-176 (citing 38 Cong. Globe, 38th Cong. 2d Sess. 177 (1865).


� Id. 176.v


� Colbert supra note 6 at 9 note 47.


� tenBroek supra note � NOTEREF _Ref514192023 \h ��15� at 181 (citing Cong. Globe, 38th Cong., 2d Sess. 302 (1965)).


� Id. at 179-180.


� Id at 180.


� Infra section IIC� REF _Ref514201769 \h ��1. The Relationship Between The 13th and 14th Amendments and the Civil Rights Act�” p. � PAGEREF _Ref514201776 \h ��35�.


� “The New Thirteenth Amendment” supra note � NOTEREF _Ref514136411 \h ��10� page 1296.


� Id. at 1297.


� Id. at 1297-1298.


� Id at 1298. (Citations omitted)


� 80 U.S. (13 Wall) 581, 601 (1972)(Bradley, J., dissenting).


� This understanding of Section Two of the Thirteenth Amendment was advanced by Senator Edward Cowan in debates over the constitutionality of the 1866 Civil Rights act.  tenBroek supra note � NOTEREF _Ref514192023 \h ��15� at 189 (citing 32 Cong. Globe, 1st sess., 39th Cong. at 499 (Jan. 30, 1866).


� National Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 646 (1949) (dissenting opinion).


� Supra note � NOTEREF _Ref514136411 \h ��10� at 1300-1301.


� Id. at 1301.


� Supra note � NOTEREF _Ref514139746 \h ��7� at 728-729.


� Supra notes � NOTEREF _Ref514139632 \h ��17�-� NOTEREF _Ref514139637 \h ��19� and accompanying text.


� Supra note � NOTEREF _Ref514136411 \h ��10� at 1301.


� The “New” 13th Amendment, id at 1301 also argues that if “freedom” comes into the Constitutional as an opposite of “slavery,” the elasticity of the word “slavery should be constrained by the elasticity of the word “slavery.”  I am unconvinced by this argument, as it is simply too mechanical an understanding of language.  Once the word “freedom” works its way in to the Constitution, one can argue it takes on a life of  its own.


� tenBroek Supra note � NOTEREF _Ref514192023 \h ��15� at 183.


� Id. at 183-184.


� Jones supra note � NOTEREF _Ref514132297 \h ��1� at 433-434 citing Cong. Globe, 39th Cong., 1st Sess. 1151 (1866) (statement of Rep. Thayer).


� Jones supra note � NOTEREF _Ref514132297 \h ��1� at 456-457 (Harlan, J., dissenting).


� Blyew supra note � NOTEREF _Ref514152982 \h � \* MERGEFORMAT �30� at 587-588. (citing Attorney General A.T. Akerman's and Solicitor General B.H. Bristow's arguments on behalf of the government).


� Colbert supra note 6 at 14 note 80.


� Souter, concurring in Lee v. Weisman, 505 U.S. 577, 626 (1992)


� See infra section IIC� REF _Ref514201769 \h ��1. The Relationship Between The 13th and 14th Amendments and the Civil Rights Act�” p.� PAGEREF _Ref514201776 \h ��35�


� Supra note � NOTEREF _Ref514132297 \h ��1�. The Freedmen’s Bureau Act, whose provisions were largely the same as the Civil Rights Act will be discussed where it is relevant to our investigation.


� Supra note � NOTEREF _Ref514126551 \h � \* MERGEFORMAT �8�, 427 U.S. at 186 (1976) (Powell, J., concurring) (“If the slate were clean I might well be inclined to agree with Mr. Justice WHITE that s 1981 was not intended to restrict private contractual choices. Much of the review of the history and purpose of this statute set forth in his dissenting opinion is quite persuasive.”); 427 U.S. at 190 (Stevens, J., concurring) (“Both its [the Civil Rights Act] language and the historical setting in which it was enacted convince me that Congress intended only to guarantee all citizens the same legal capacity to make and enforce contracts, to obtain, own, and convey property, and to litigate and give evidence. . . . Were we writing on a clean slate, I would therefore vote to reverse.”); Justice Rehnquist joined the dissenting opinion of Justice White, who had dissenting in Jones.


� Jones Supra note � NOTEREF _Ref514132297 \h ��1� 392 U.S. at 422.  By 1874 the text of the first section was amended so that it no longer included the words “any law, statute, ordinance, regulation, or custom to the contrary notwithstanding.”  Both the majority and the dissent in Jones agreed that this was not a material change to the Act.  See majority opinion at 422 note 39 and dissenting opinion at 453.


� Id. at 425 note 32.


� Id. at 420-422.


� Id. 452-453 (Harlan, J., dissenting).


� Id. (citing 109 U.S. 3, 25 (1883) (“[C]ivil rights, such as are guarantied by the constitution against state aggression, cannot be impaired by the wrongful acts of individuals, unsupported by state authority in the shape of laws, customs, or judicial or executive proceedings.”))


� Henkin supra note 5 at 85.


� Open Housing supra note 5 at 95.  Henkin supra note 5 at 85 adds an ironic note to the presence of the term “inherit.”  Referring to �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1957100867" ��Pennsylvania v. Board of Directors, 353 U.S. 230  (1957)� where Girard College was place in a racially discriminatory trust, Henkin asks: “Will no bequest stand up which includes a racial discrimination since that would deprive Negroes of "the same right ... to inherit"? Has there been an easier answer to Girard's will all this time while the Court struggled with theories of state action to find escape from his discrimination?”


� Jones supra note � NOTEREF _Ref514132297 \h ��1� at 424-425.  Note that at issue in Jones is an action for civil damages and injunctive relief from discrimination in housing.  Thus application of section 1 to the Jones case would have been sufficient for a decision in favor of Mr. Jones. See id. at 412-413.


� Id. at 454 (Harlan, J., dissenting).  Justice Harlan also notes that the original wording of section n1 more strongly supports his reading.


� Supra note � NOTEREF _Ref514159279 \h ��5� at 96-97.


� Id. at 469-470 (Harlan, J., dissenting) (citing Cong. Globe, 39th Cong., 1st Sess., 1120.)  


� Id. at 425 note 33.


� Id. at 470 (Harlan, J., dissenting)


� Id.


� Id. at 456-457.


� See supra, text accompanying note � NOTEREF _Ref514161974 \h ��59�.


� Supra note � NOTEREF _Ref514159279 \h ��5� at 97.


� Jones supra note � NOTEREF _Ref514132297 \h ��1� at 427-428.


� Id at 428 note 40.


� Id. at 428.


� Id. at 462 (Harlan, J., dissenting).


� Id. at 471.


� Id.


� Id. at 431 (majority opinion) (citing Cong. Globe, 39th Cong., 1st Sess., 77).


� Id. at 463 (Harlan, J., dissenting).


� Id. at 434 (majority opinion).


� Id. at 472-473 (Harlan, J., dissenting). Ironically, in the interests of space I have truncated Justice Harlan’s quotation.


� Id. at 435 (majority opinion).


� Id. at 464 (Harlan, J., dissenting).  For further discussion of the ambiguity of this term, See supra notes � NOTEREF _Ref514166281 \h ��51�-� NOTEREF _Ref514166284 \h ��55� and accompanying text.


� Id. at 435 (majority opinion).


� Id. at 464 (Harlan, J., dissenting).  Even if discrimination in hotel rooms was not by way of any law or custom, the Civil Rights Act might still apply to it as a “common carrier.”  See below notes � NOTEREF _Ref514194589 \h ��99�-� NOTEREF _Ref514202253 \h ��103� and accompanying text.


� Id. at 435 (majority opinion) (citations omitted).


� Id. at 476 (Harlan, J., dissenting).  Note that there is the exception that the federal government has power to control private actions relating to federally protectable rights.  See the discussion supra note � NOTEREF _Ref514139746 \h ��7�.


� Justice Harlan in Jones supra note � NOTEREF _Ref514132297 \h ��1� 392 U.S. at 468 note 1 indicates that the comment that follows was certainly regarding section 1.  Representative Shellabarger did not mention section 2 until later in his speech, and then did so only briefly.


� Id. at 467.


� Id. at 468.


� Id.


� See text accompanying note � NOTEREF _Ref514172963 \h ��42�.


� Jones supra note � NOTEREF _Ref514132297 \h ��1� at 458 (Harlan, J., dissenting).


� Id.


� Id. at 425 note 33.


� Jones supra note � NOTEREF _Ref514132297 \h ��1� at 459 (Harlan, J., dissenting).


� Id. at 459-460.


� Id. at 460.


� Id. at 435 (majority opinion) (citations omitted).


� Id.


� Jones supra note � NOTEREF _Ref514132297 \h ��1� at 459, 465 (Harlan, J., dissenting).


� Supra note � NOTEREF _Ref514192023 \h ��15� at 185.


� Jones supra note � NOTEREF _Ref514132297 \h ��1� at 473-474 (Harlan, J., dissenting).


� Supra section IIA3 “� REF _Ref514178980 \h ��3. Towards an Expansive Reading of the Thirteenth Amendment Text�,” p.� PAGEREF _Ref514178992 \h ��8�.


� Earl M. Maltz, The Civil Rights Act and the Civil Rights Cases: Congress Court, and Constitution, 44 Fla L. Rev. 605, 620-621 (1992).


� Id. at 621.


� See supra text accompanying note � NOTEREF _Ref514180010 \h ��22�.


� Id. at 617.  Professor Maltz points out that several congressmen complained about the constitutionality of other provisions of the post Fourteenth Amendment Civil Rights Act, but no constitutional challenges were raised on the issue of common carriers.  If Professor Maltz is correct about this analysis, it would seem that this universal acceptance of Congress’ ability to reach common carriers was lost on the seven member majority of the Civil Rights Cases, 109 U.S. 3 (1883).


� Id. at 618.  Maltz notes that under this analysis, schools would also fall into state action, due to their quasi-public function.  He argues that this was not recognized in the 1860s and 1870s because schooling was viewed as “a matter of governmental grace.  Id. at 619.


� Supra note � NOTEREF _Ref514132297 \h ��1� at 457 (Harlan, J., dissenting).


� tenBroek supra note � NOTEREF _Ref514192023 \h ��15� at 190 (quoting Senator Trumbull).


� Id. at 191.


� Id. at 195.


� Id. at 195 (Quoting Representative Lawrence).


� Id.  I presume this means, for example, government has a positive duty to protect its citizens from murder.


� Id. at 196.


� Id. at 196 and note 49.  Though Representative Lawrence couches his statements in legislative examples, they are applicable to other branches of government as well.  tenBroek summarizes this equality requirement by saying that “equal enjoyment” of rights consists of the “absence of discriminatory state legislative or official action[.]” Id. at 199.


� Id. at 199. 


� Id. at 199-200.


� 109 U.S. 3, 13-14 (1883).


� Arthur Kinoy, The Constitutional Right of Negro Freedom, 21 Rutgers L. Rev. 387 (1967).


� Infra, text accompanying note � NOTEREF _Ref514227256 \h ��130�.


� For further discussion of the federalist nature of this equal protection system, see supra notes � NOTEREF _Ref514202424 \h ��108�, � NOTEREF _Ref514202429 \h ��109�, � NOTEREF _Ref514202449 \h ��112�-� NOTEREF _Ref514202453 \h ��119� and accompanying text.


� United States v. Guest, 383 U.S. 745,782 (1966) (Brennan, partial concurrance).


� U.S. Const. amend. XIV. § 5.


� Supra note � NOTEREF _Ref514187741 \h ��117�, 109 U.S. at 14.


� Id. at 	36 (Harlan, J., dissenting).  The defendants were proprietors of inns, railroads, and theaters.  Id. at 4.  See also id. at 49 (“It is fundamental in American citizenship that, in respect of such rights, there shall be no discrimination by the state, or its officers, or by individuals, or corporations exercising public functions or authority, against any citizen because of his race or previous condition of servitude.”)


� See supra section IIA3 “� REF _Ref514178980 \h ��3. Towards an Expansive Reading of the Thirteenth Amendment Text�,” p.� PAGEREF _Ref514178992 \h ��8�.


� A number of cases have grappled with this very different question.  See e.g. Slaughter House Cases 83 U.S. (16 Wall) 36, 69 (1872) (grant of monopoly rights to particular slaughter house did not create involuntary servitude); Clyatt v. United States, 197 U.S. 207, 218 (1905) (peonage, regardless of any state sanction, constitutes a violation of the 13th Amendment and thus may be proscribed directly by Congress); Hodges v. U.S., 203 U.S. 1 (threats of physical harm calculated to cause workers abandon work did not constituted slavery or involuntary servitude).


� See supra text accompanying note � NOTEREF _Ref514190999 \h ��97�.


� U.S. Const. amend. XIV.


� See supra section IIA� REF _Ref514191745 \h ��1. Evidence of an Expansive Intent.�” p. � PAGEREF _Ref514191751 \h ��4�


� tenBroek supra note � NOTEREF _Ref514192023 \h ��15� at 189 (citing Cong. Globe, 1st Sess., 39th Cong.: Cowan at 499 (Jan 30, 1866)).


� Id. at 201.


� Jones supra note � NOTEREF _Ref514132297 \h ��1�, 392 U.S. at 476; Colbert supra note � NOTEREF _Ref514192920 \h ��6� at 12 note 68; tenBroek supra note � NOTEREF _Ref514192023 \h ��15� at 201.


� tenBroek supra note � NOTEREF _Ref514192023 \h ��15� at 201.


� Maltz supra note � NOTEREF _Ref514194589 \h ��99� at 608 (citing Cong. Globe, 39th Cong. 1st Sess. 1292 (1866)).


� The “New” Thirteenth Amendment supra note � NOTEREF _Ref514136411 \h ��10� at 1301.


� Jones supra note � NOTEREF _Ref514132297 \h ��1�, �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1968131239&ReferencePosition=440" ��392 U.S. at 440.� 


� It is worthwhile to note that the Court most probably could have found state action in the Jones case.  See Henkin supra note � NOTEREF _Ref514159279 \h ��5� at 84.  Such a finding would have been far more consistent with the opinion of Congress in the 1860s than a finding that state action was entirely irrelevant.


� Jones supra note � NOTEREF _Ref514132297 \h ��1�, �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&ReferencePositionType=S&SerialNum=1968131239&ReferencePosition=440" ��392 U.S. at �441-443.
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