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A. Introduction 


This is a paper about the ties that bind, and the effort to untie them. More importantly, this is a paper about religious ties that bind, and an attempt to use the secular courts as a tool to untie the knot.  A divorce under Jewish law has a vastly different dynamic than a civil divorce in America.  In American law, the court has an important role in allowing or demanding a divorce.  In Jewish law, the husband and wife do not need a Rabbi or a judge.  All they need is each other.  The husband is almost entirely at his discretion to issue a bill of divorce, known as a get.  The wife, in turn is at her discretion to accept the get, thereby completing the dissolution of the marriage.
 Thus, both the husband and wife are significantly at each other’s mercy to receive a divorce under Jewish law.


The effects of denying a divorce can be severe.  Neither party may remarry without terminating their previous marriage.
  For the woman, the problem is even more acute.  Without a get, any children she might have from another marriage would be mamzerim (bastards) and under traditional Jewish law (halacha) could not marry anyone other than another mamzer.  Both the husband and wife in divorce have has significant power over their former spouse, as they hold the key to religious divorce.  If one of the pair chooses not to participate in the get, the other is placed in a precarious situation.  For the most part, the victim in this game is the woman.  A woman who is bound against by her husband’s refusal to give a get is called an agunah (chained woman).  In rare instances, the shoe is on the other foot, as the husband attempts to issue a get, but the wife refuses to receive it.
  Within this paper, I will often refer to this problem as the “agunah problem;”  as this is the terminology generally used in the Jewish community.  The reader is reminded that the same problems may also apply to a man (an igun, if you will).


There are two reasons that one would refuse to complete a Jewish divorce.  One is sheer vindictiveness.  If one of the two spouses is not interested in a Jewish divorce (either because they lack religious interest or because they have no immediate plans to remarry), that spouse can refuse to give a get in order to hurt the other spouse, who has greater interest in receiving a Jewish divorce.  The second reason for a spouse’s recalcitrance in giving a get is that a get can be used as a bargaining chip.  As will be shown below, time after time there are cases where a spouse is willing to complete a Jewish divorce, on the condition of agreements over child custody or financial matters.
  


The goal of this paper is to explore the tort of infliction of emotional distress as a potential civil court remedy to the problem of refusal to issue or accept a get.  In order to explore this remedy, I will first outline some nuances of the Jewish divorce process that will likely be significant considerations in the successful use of this tort.  Next, I will briefly explore several remedies that have been used to solve the agunah problem.  The benefits and detriments of these approaches will be explored, so as to gain an understanding for where a tort claim might fit in within the continuum of remedies for the problem.  Subsequently, the requirements of an emotional distress tort will be explored, and it will be argued that many cases of refusal to participate in the get process will fit the requirements of the emotional distress tort.  Following this tort analysis, this paper will question whether the recognition of an emotional distress tort in the context of refusal to grant a uniquely Jewish divorce would violate either the Free Exercise or Establishment clauses of the United States Constitution.
  Finally, this paper will question whether it is in the best interests of the American-Jewish community to pursue recognition of an emotional distress tort.

B. The Jewish Divorce

What is a get, and how is it executed?


A get is a Jewish bill of divorce. The method of Jewish divorce is prescribed as the method of divorce by Deuteronomy 24:1.

When a man takes a woman and marries her, and if she should fail to find favor in his eyes, because he finds something offensive in he, and he writes for her a document of separation, and place it in her hands and send her from his house.

The exact description of the “document of separation” referred to in the Bible is unknown.  The modern equivalent to this document is the get.  As described in Deuteronomy, divorce is at the sole discretion of the husband, except that the husband’s choice may not be made willy-nilly.  There must be some negative quality that the husband has found in the woman in order for him to divorce her.
  The Bible describes only two situations where the husband may not give a divorce.  The first case is where the husband has wrongfully accused his wife of prenuptial intercourse, or where the man had violated a virgin who had not been engaged to another man.


The modern system of Jewish divorce has not diverged greatly from the biblical description.  The divorce may only be initiated by having the husband commission the writing of a get “for him, for her and for the purpose of divorce.”
  The materials used for writing the get must be owned by the husband.  This is usually accomplished by having the scribe who will write the get formally declare the materials used to a gift from the scribe to the husband.
  It then must be delivered to the wife.
  With limited exception, both acts are at the discretion of the parties, and must be performed of the party’s free will.
 The process itself takes approximately two hours
.  Once a get is delivered to the wife, it is then returned to the court, which tears the get in order to avoid possibilities of subsequent suspicion, and is then filed by the court.
  The wife is then given a receipt known as a petur (lit. “exemption).

It must be stressed that neither party is required to personally participate in the get.  Judaism has a well established system of agency.  In the get case, either party may establish an agent by signing a carefully worded document (known as a harsa’ah – a permission document) empowering someone else to act in his or her stead.  It operates in a manner similar to a power of attorney.  The document is executed in the presence of a court.  “[T]he get takes effect only upon delivery thereof by the husband or his agent to he wife or her agent[.]”
  The process of appointing an agent is often done at a local restaurant over a cup of coffee.
  


The text of the get itself should be given some attention.  To say the least, it is a highly formulaic document. It is written in Aramaic. The text of the get must be written in exactly 12 lines.
  More than half of the text of a get is dedicated to specifying the identity of the parties and the location where the get was issued.  The remaining text proclaims that the husband of his own free will
 has divorced his wife and made her free to marry someone else.

2. Discretionary and Required Gittin.


As mentioned above, both husband and wife are at their discretion to issue and accept a get.  In some situations, however, the giving of a get is required under Jewish law.  There are two types of situations which require giving a get.  First, there are cases where some form of physical defect makes cohabitation or procreation impossible.  Second, a get must be given where one of the parties has engaged in specific harmful conduct towards the other.
  For the most part, these situations apply both to requiring a man to issue a get or to require a woman to accept a get.  

The case of physical defects which allow for the demand of a get are as follows.

Physical defects precluding cohabitation or procreation:

1. A contagious disease. 

2. A physical condition that is revolting in the eyes of the spouse.

3. Sterility.  This is defined as ten years of marriage without pregnancy.  Additionally, the court must be satisfied that the divorce is not being sought for pecuniary reasons and that the complaining spouse has not “set his or her eyes on another.”

4. Male impotence.  Since this argument is based on a woman’s right to sexual relations
, no showing that the woman has previously had children or that she has not become pregnant in ten years with the husband is required.  If there is evidence that medical treatment may cure the infirmity, the court will not immediately order the issuance of a get.  Note that evidence corroborating the wife’s claim of impotence is required.

In all these cases of physical defect, the claim is rendered moot if either the person knew about the defect at time of marriage, or that she became aware of the condition during marriage and unreasonably delayed her claim for divorce.
  The claims enumerated above only apply where the defect precludes procreation or cohabitation.  All other defects, no matter how revolting, may only be grounds for divorce if the woman did not, and could not have known about these defects before the marriage.  Additionally, the claim must be made within a reasonable time.


The cases for coercion based on wrongful conduct of a spouse are: 

1. Unjustified refusal of conjugal rights on the part of the husband.

2. Unjustified refusal by husband to maintain his wife at least to minimum standards.
  In this case the wife may make a claim either for maintenance or for a divorce.  The get will only be ordered after the husband has repeatedly ignored warnings to provide maintenance.

3. General offensive conduct such as repeated assault, abuse, quarrels.

4. Causing ones spouse to transgress Jewish law against his or her will. 

5. Habitual immodesty on the part of the wife.

6. Evidence by testimony of two witnesses that indicates that the conduct on the part of the wife that has given the husband a strong suspicion that his wife has committed adultery. Note that this is grounds for either the husband or for the wife to demand a get.

7. Habitual infidelity.

In all but the last one of these cases. the get will not be ordered if the spouse can show repentance from those past deeds.  If such is the case, the court will direct the parties to attempt reconciliation.  This is so unless the court is convinced that such a delay would serve no purpose.


Several key observations should be made concerning the situations where a party may be compelled to either give or accept a get.  First of all, a court may be authorized to order the granting of a get, but may be unable to apply certain sanctions to compel the giving of the get.   A discussion of the issue of compulsion will follow.  Second, though it is clear that the cases enumerated above are grounds for an order to give or accept a get, there is a great deal of factual consideration to be made before such an order can be issued.  Some of those issues will be enumerated above.  The existence of these factual questions should be of concern whenever an American court determines that Jewish law demands giving a get.  A court’s making such a finding would seem to entangle the court in religious determinations.  This discussion will be taken up at greater length below.
  

3. Compelling a Get


For the most part, a Jewish divorce must be made by mutual consent.  Therefore, it is generally the case that a party may not be compelled to give a divorce.  This is even true in many of the cases discussed above.  If any circumstance exists that would obligate a party to accept divorce, the court will issue either an order of yotze or kofin.  Yotze, means “he shall send out.” This means the court has determined that a get should be executed.  Kofin  - “we force” - means that the conduct rises to a level where the court believes coercive measures to be appropriate.
 Even in the case of yotze, a certain level of pressure is allowed, so long as it is not considered “coercive.”
  Oftentimes pressures such as psychological pressure, boycotts, and advertising the spouses refusal to give a get will be used
.  However, if the pressure is considered coercive, the get will be considered invalid, and no divorce has occurred.  There is no apparent bright-line for what type of pressure is coercive. Instead, the question is whether the get was done by the person’s free will, or only under duress caused by an extreme threat.  For instance, incarceration will likely be considered coercive.  The same will be the case with heavy monetary finds that threaten to “wipe out” the offending party.  On the other hand, light monetary coercion may not be considered coercive.
  


Certain types of duress may be allowed in all cases.   Coercion that arises out of an issue unrelated to the get does not invalidate the get.  In a famous case, a certain husband who was in debtor’s prison was offered financial help by the wife’s family, on the condition that the husband grant a get.  Since the husband was not incarcerated because of his failure to give a get, the Rivash (a Spanish Rabbi) held that the husband was not deprived of his free will.
  Certain authors have suggested a corollary to this argument.  They suggest that if the American court sanctions a party’s failure to submit to the bet din’s jurisdiction, rather than the failure to give a get, the sanction might be interpreted to be separable from the get.
  I am not convinced that this argument would hold up in a Jewish court.  It is merely an attempt to sidestep the issue.  The reason for any damages being assessed for failure to submit to bet din is because submitting to bet din is expected to lead to issuance of a get.  


There is another form of pressure that is almost indisputably acceptable.  There is a clear distinction between sanctioning the recalcitrant spouse and refusing to confer benefits on that spouse.  For instance, denying a recalcitrant spouse enforcement of a separation agreement is unquestionably acceptable under Jewish law.
  There is a limit to the use of this approach:

This is true, however, only if the agreement provides a complying spouse with more benefits than he or she would receive under the jurisdiction's law of equitable distribution absent express agreement and, conversely, where failure to grant a get leaves the recalcitrant party in no worse a position. To the extent that failure to execute a get leaves the violator with less than he otherwise would have had under state law, such an agreement appears indistinguishable from any other self‑imposed penalty clause, and the execution of a get under such circumstances would appear to be improper.


The result of this analysis is clear.  For any remedy in the civil law to be effective, it must be tailored so as not to be coercive.  Later, I will discuss the merits of money damages and orders of specific performance orders.
  In balancing these options, the person pursuing this tort should be in close contact with a learned scholar of Jewish law, to insure that the relief sought does not rise to the level of coercion. 

C. The Agunah’s Weapons


To date, several legal remedies have been used in order to discourage the withholding of a Jewish divorce.  The most often used remedy is contract law.  Under these approaches, a claim is made that the recalcitrant spouse is in some manner contractually obligated to provide his or her spouse a get.  Another remedy, which is in use in New York is statutory law that considers the refusal to give a get when decisions regarding the civil divorce are made.  These two remedies will be discussed below.  The discussion will show that these remedies are partial at best, and unconstitutional at worse.  Thus, the addition of a tort remedy will quite likely add another useful tool in an incomplete collection of methods of drawing out a get.

1. Remedies in Contract Law


Contract law remedies to the agunah problem take several forms.  Some agreements are formed before the marriage.  These most often include promises to give a get in the case of a civil divorce, or a promise to refer a divorce case to a bet din in order to determine what should be done about the Jewish marriage.
  Other courts have gone as far as to recognize the traditional Jewish marriage document (ketubah) as an agreement to give a get in certain cases
.  

Others cases have involved separation agreements that provided for cooperation in a Jewish divorce.  These agreements have been applied so as to either order specific performance of the agreement,
 or at least to preclude enforcement of the rest of the separation agreement pending the completion of a Jewish divorce.

 The contract law avenue has been quite helpful to agunot.
  This is so because from a Constitutional standpoint courts have found that they could enforce these agreements by referring to “neutral principles of law,” thus avoiding major Establishment Clause concerns.
  


The validity of this approach under Jewish law requires some discussion.  Even though the parties may have made an agreement to give a get so that any enforcement against them has been self-imposed, there is still general consensus that such enforcement can invalidate a get as not having been given of free will.
  One useful solution is to have a court order not the giving of a get, but submission of the parties to the jurisdiction of a bet din.
  If this is done, the bet din can have its discretion to choose what sanctions are appropriate, and those sanctions could be enforced in civil court.  The effectiveness of this solution is limited only by the willingness of the bet din to impose sanctions.  Clearly, this solution does as much as the person seeking the get should ever want done.  The problem with this approach is that many times the agreement to arbitrate in bet din will have to be (and some times has been) divined out of vagaries of the agreement.
  This problem can be limited by contracts that explicitly agree to submit the matter of a Jewish divorce to bet din.


Another positive application of contract law is that when a separation agreement includes an agreement either to give a get or to submit to jurisdiction of bet din, failure to comply with either of those stipulations has been found to be grounds to hold off enforcement of other parts of said agreement.
  Such a result is indisputably acceptable pressure under Jewish law.


Contract law is a fairly useful tool for encouraging Jewish divorces. It provides for some powerful remedies that are both acceptable in Jewish law, and are also apparently constitutional.
  The clearest drawback to the to the contract approach is a truism.  Enforcement of a contract requires a contract to exist in the first place
.  Too many couples when marrying are unlikely to sign an agreement to arbitrate their divorce.  It simply doesn’t “feel right” to discuss divorce at the time of marriage.  Separation agreements are sometimes difficult because they are often drawn up at a time of great animosity between the parties.  Thus, while a contract that is in existence may be a powerful tool, contract law in itself only provides a partial solution to the get problem.

2. Statutory Remedies


In New York, two provisions of the Domestic Relations Law have been specifically designed to encourage the giving of a get.
  The first “New York Get Law,” enacted in 1983, and subsequently amended in 1984 reads in part:

1. This section applies only to a marriage solemnized in this state or in any other jurisdiction by a person specified in subdivision one of section eleven of this chapter.

 2. Any party to a marriage defined in subdivision one of this section who commences a proceeding to annul the marriage or for a divorce must allege, in his or her verified complaint:  (i) that, to the best of his or her knowledge, that he or she has taken or that he or she will take, prior to the entry of final judgment, all steps solely within his or her power to remove any barrier to the defendant's remarriage following the annulment or divorce;  or (ii) that the defendant has waived in writing the requirements of this subdivision.

 3. No final judgment of annulment or divorce shall thereafter be entered unless the plaintiff shall have filed and served a sworn statement:  (i) that, to the best of his or her knowledge, he or she has, prior to the entry of such final judgment, taken all steps solely within his or her power to remove all barriers to the defendant's remarriage following the annulment or divorce;  or (ii) that the defendant has waived in writing the requirements of this subdivision.

The constitutionality of this statute can hardly be discussed because it has yet to come under challenge for First Amendment violations.
  The statute has been criticized by scholars on constitutional grounds.
  It has, on the other hand, “proven effective in motivating some recalcitrant spouses to give a get,” according to Rabbi Howard Jachter, a member of the Bet Din of America and an authority on gittin.


Several issues should be noted about this statute.  First, since it constitutes a withholding of the state benefit of divorce, rather than “punishing” the husband, it has met with considerable approval amongst leading Rabbis.
  Second, we should note several major shortcomings of this statute:

1. The statute has no effect on those who have already been granted a divorce.

2. The state only applies to the spouse that institutes the suit for divorce.

3. The statute only applies to those originally married in a religious ceremony.  This means those parties who have become religious during their marriage will not be afforded protection.

4. "[B]arriers to remarriage" are defined as barriers that exist "under the principles held by the clergyman or minister who has solemnized the marriage," thus excluding those not married by an orthodox or Conservative Rabbi.  Reform Judaism does not require a get in order to be remarried.


In 1992, New York added another statute designed to encourage the giving of a get.  This law provides that “the effect of a barrier to marriage” as defined in Domestic Relations Law § 253 should be considered in making determinations regarding the distribution of marital property 
 and the amount and duration of maintenance
.  This second “get law” is subject to far greater criticism on First Amendment grounds.
  More importantly, the law can be construed as either a financial penalty on the husband or “a provision for a recalcitrant husband to provide his wife with monetary support.”
 (emphasis in original).  The former reading would cause any get given under this law to be viewed as coerced and invalid.   The latter reading would not invalidate the get.
  These divergent possible readings leaves this get law in a very questionable light under Jewish law.  The second “New York Get Law,” has one advantage over the first in that it covers both parties regardless of who files for divorce.  The other major structural disadvantages that were present in the first get law still remain.  Neither of the two laws provide any coverage for anyone who is divorced, and both laws apply only to those who were married in a wedding presided over by an  Orthodox or Conservative Rabbi.


The first of New York’s get laws provides meaningful bargaining power against the recalcitrant spouse who files for divorce.  The second law attempts to provide aid to either party in the divorce.  The law is subject to greater constitutional and halachic (Jewish-law) infirmities.  When discussing the use of contract law as a remedy to the agunah problem, I noted that the biggest problem with that approach is that there must be a contract between the two parties.  With the statutory approach, a similar truism indicates a great infirmity of the statutory approach.  Only New York has passed laws concerning gittin, and I don’t imagine that many other states will be following suit.  Thus, the statutory approach will be quite limited in its reach.

3. Tort Law Remedy: Infliction of Emotional Distress


Several scholars have suggested the tort of infliction of emotional distress
 may be applicable to the case of a former spouse refusing to participate in the get process.
  Such an argument would present a potentially “neural principle of law” that could be applied to analyze the refusal to give a get.
  The merits of the infliction of emotional distress argument will be discussed in the next section.  For now, we should note some distinct advantages to a tort claim.  Most importantly, the tort claim requires neither the existence of a contract
 nor the existence of a statute.  Several other advantages exist over the current New York statutes. The tort claim need not be in connection with a currently pending divorce suit.
  Additionally, the tort can stand regardless of what the religious convictions of the party or their clergyperson was at the time they were married.
  With these thoughts in mind, it has come time to explore the emotional distress tort and its bearing on the agunah situation.

D. The Tort of Emotional Distress


The tort of emotional distress is one that arose out of academic rather than judicial innovation.
  This tort, which is accepted by almost every state,
 allows for recovery for emotional distress caused by another, even when said emotional distress is not accompanied by physical harm.
   As formulated by the second Restatement, the tort of emotional distress provides:

(1) One who by extreme and outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.

In theory, four elements are required by this tort.  There must be (1) extreme and outrageous conduct; which (2) intentionally or recklessly (3) causes; (4) severe emotional distress.  In practice however, these elements have blurred together to create one overriding requirement –extreme and outrageous conduct.


It is difficult to predict whether courts will recognize refusal to give a get as an emotional distress tort.  This is so because of the tort’s “extraordinary lack of defined standards.”
  Application of the “outrageous” standard is, “unpredictable, and doctrine virtually nonexistent.”
  Precedent on the specific issue of refusal to give a get as emotional distress is virtually nonexistent.  There are only two cases known to have discussed this issue.  In one unreported case, a Michigan circuit court suggested: 

Moreover, refusal to give his wife a get, knowing that she will not be able to remarry without the distress of violating her deep beliefs, constitutes the intentional infliction of emotional harm. Under some circumstances the law allows damages for such an injury if the defendant's conduct was outrageous.


In a second case, the New York Appellate Division seemed to misapply the standards of this tort.  The court in Perl v. Perl rejected a claim for emotional distress where a husband had used his power to give a get to extort financial dispensation from his wife.  The court argued that, “the conduct, however productive of mental distress to the wife, occurred entirely in the context of bitter matrimonial litigation focused toward specific economic objectives, where the component of mental distress became a regrettable by‑product.”
  The court apparently failed to consider the possibility that the husband’s actions recklessly caused the mental distress.


Due to the lack of case law discussing refusal to grant a Jewish divorce as infliction of emotional distress, it will be useful to review the four requirements of the emotional distress tort, so as to get a feel for how well refusal to grant a Jewish divorce fits the description of infliction of emotional distress.

1. Extreme and Outrageous Conduct


The presence of extreme and outrageous conduct is the single most important factor in proving an emotional distress tort.
  Unfortunately there is no clear definition of what conduct is prohibited.
 Generally, where there is a pre-existing relationship such as a contact between the parties, outrageous conduct will be easier to demonstrate.
 It would seem that marriage should qualify as such a relationship.


The restatement attempts to give a general idea of the kind of conduct necessary: 

Liability has been found only where the conduct has been so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community. Generally, the case is one in which the recitation of the facts to an average member of the community would arouse his resentment against the actor, and lead him to exclaim, "Outrageous!"

Comments e and f to the Restatement provide suggestions for how outrageous conduct might be found: 

e. The extreme and outrageous character of the conduct may arise from an abuse by the actor of a position, or a relation with the other, which gives him actual or apparent authority over the other, or power to affect his interests.

f. The extreme and outrageous character of the conduct may arise from the actor's knowledge that the other is peculiarly susceptible to emotional distress, by reason of some physical or mental condition or peculiarity. The conduct may become heartless, flagrant, and outrageous when the actor proceeds in the face of such knowledge, where it would not be so if he did not know.

Comments e and f both fit the agunah case like a glove.  The recalcitrant spouse enjoys a position of power over the spouse who needs a Jewish divorce in order to achieve closure of that relationship, and so that such a person would be free to remarry when the time comes.
  The spouse is also taking advantage the “peculiarity” of the other spouse needing a get in order to get on with her life.


In general, it would seem that the refusal to allow for a Jewish divorce is a fairly “outrageous” course of action.  Refusal to give a Jewish divorce takes advantage of the spouse’s beliefs.  It keeps the spouse from moving on to the next chapter of his or her life.  Refusal to give the Jewish divorce also deprives the spouse of his or her ability to remarry. Several cases support the idea that refusal to give allow a Jewish divorce is an outrageous act.  Perl v. Perl refused to enforce a financial agreement that was signed under the shadow of threats by a husband that he would not otherwise issue a get.  The court held this agreement to be one created under duress.
  In Burns v. Burns the plaintiff refused to give a get unless his wife would invest $25,000 in an irrevocable trust for the benefit of their daughter.  The court described this as “akin to extortion.”
   Given these decisions, a court is likely to find that refusal to give a get is outrageous conduct.  The “extortion” which the recalcitrant spouse is engaging in will likely be looked upon as an aggravating circumstance, as it would likely create mental duress.  Nonetheless, it is not clear that driving even an unconscionable bargain is conduct that goes “beyond all possible bounds of decency.”
  Nonetheless, driving a particularly hard bargain, seems quite reprehensible.  Where such a bargain is offered, the spouse suffers the duress of needing to choose between accepting their spouse’s terms or remaining an agunah (or an igun).  The duress is particularly acute where the demand involves child custody.


Comment h of the Restatement provides: 

h. Court and jury. It is for the court to determine, in the first instance, whether the defendant's conduct may reasonably be regarded as so extreme and outrageous as to permit recovery, or whether it is necessarily so. Where reasonable men may differ, it is for the jury, subject to the control of the court, to determine whether, in the particular case, the conduct has been sufficiently extreme and outrageous to result in liability.


At the very least, the presence of extreme conduct should be a question for the jury.  Since the agunah presents a fairly sympathetic case, it is apparent that in many of these cases extreme and outrageous conduct
 will be found. 


In defense of a decision not to give a get, a recalcitrant spouse might argue that s/he has a religious reason for not going through with the divorce.  This issue will be taken up at greater length in the discussion of both the Establishment Clause and the Free Exercise Clause.
 Unlike the constitutional arguments, the argument here bears on the merits of the tort.  If a person could claim that they had a religious reason not to give a divorce that would certainly mitigate the outrageousness of the refusal.  The fact of the matter is that most people who refuse a Jewish divorce do so either for strategic reasons (i.e. to coerce the other party) or for vindictive reasons.  Moreover, as discussed at great length above, giving and accepting a get is a discretionary matter in Jewish law.
  I know of no reason under Jewish law that would encourage a get not to be given if a civil divorce is already a fait acompli.  My informal survey of several Rabbis who are also rabbinic educators did not unearth any such argument.


As a final note on outrageous conduct, I would like to mention that one does not need to look only at the refusal to give or receive a get as infliction of emotional distress.  The spouse’s other actions, such as the driving of an unconscionable bargain
 or other statements the spouse makes concerning the get issue may also be the source for a finding of outrageous conduct.

2. Intent or recklessness


The Restatement standard of infliction of emotional distress requires either an intentional or reckless state of mind.
  Givelber points out that state of mind often does not need to be proven in an emotional distress case.  Instead, the outrageousness of conduct often serves as a proxy for intent:

when the defendant behaves outrageously, the plaintiff will not usually be required to show either intention to cause distress or even a deliberate disregard of a high degree of probability that it will result. Courts have interpreted the intent or recklessness element of the tort as referring to whether defendant intended to act towards plaintiff in a manner that can be considered outrageous; if so, then defendant may be held liable "if he knew or should have known that emotional distress was the likely result of his conduct." This view distinguishes between intention regarding the conduct and its likely victim, and intention regarding the consequences of the conduct. . . .  a reasonableness standard will be applied with respect to the issue of whether the defendant should have known that the conduct would cause emotional distress to the plaintiff.
 (Citations omitted).


Assuming arguendo that intent or recklessness must be directly required, the intent of the recalcitrant spouse is often clear.  The recalcitrant spouse often acts out of malice, which clearly demonstrates intent.  Where the spouse attempts to use the get as a bargaining chip, intent is less clear.
  A demonstration of this can be found in Perl, where emotional distress was found to be a “regrettable byproduct” of an economic pursuit.
  As mentioned above, the Perl decision is questionable in that it failed to consider the possibility of reckless infliction of emotional distress.
 The Restatement defines reckless as having a “deliberate disregard of a high degree of probability that the emotional distress will follow.”
  The vast majority of agunah cases, including the Perl case in my opinion, should be found to involve at least a reckless state of mind.  It is also worth noting that the Perl decision is distinguishable because the emotional distress suit was based on the coercive actions taken by the husband, and was not directly based on the refusal to give a get.
 


In general, direct proof of intentional or reckless causation will not be required for the emotional distress tort.  If that state of mind is required by the court, it should not be terribly difficult to find. 
3. Causation


The third requirement for an emotional distress tort is that the tortious conduct must have been the cause of emotional distress.  In practice, the requirement to show causation is rarely a problem.  Where both outrageous conduct and severe mental suffering are evident, the issue of causation is often submitted to the jury with just the plaintiff’s assertion that the defendant’s actions were the cause of the suffering.  “In contrast, cases involving physical injuries typically require an expert to prove both the cause and extent of the injuries.”


Even given a strict requirement to demonstrate cause, the causation element of the emotional distress tort should not be a problem in the agunah case. It was the spouse’s refusal to give (or receive) a get that has bound the other spouse to an already failed marriage.  The husband and wife are the only actors involved in the creation and maintenance of this unfortunate situation.
  Pursuant to Restatement comment f, which recognizes that the peculiar beliefs of the victim may give rise to a finding of “outrageous” conduct, it is clear that the recalcitrant spouse should be viewed as the cause of this problem.

4. Distress


Establishing an emotional distress claim requires proof that actual emotional distress occurred.  Where it has been demonstrated that the defendant acted outrageously, the mental distress will often be assumed.  The restatement on infliction of emotional distress indicates, “Severe distress must be proved; but in many cases the extreme and outrageous character of the defendant's conduct is in itself important evidence that the distress has existed.”
  This point should not be overstated, as sometimes inadequate description of suffering has precluded recovery.
  The enumeration of emotional distress here is simple.  Refusal to allow a Jewish divorce to take effect makes a person unable to remarry, start a family ant to attain a feeling of control over one’s own destiny.

5. Summary of the Emotional Distress Claim 


The tort of infliction of emotional distress requires four elements.  Of those elements, proof of outrageous conduct goes a long way towards proving the three other elements.  The refusal to grant a Jewish divorce is at least a highly reprehensible act.  Many cases of refusal to give a Jewish divorce will be seen as outrageous.  These decisions leave a spouse bound to someone they don’t love.  They render a person unable to find closure for their failed marriage, and unable to remarry.  Because of the reprehensible nature of the refusal to grant a Jewish divorce, the other requirements of the emotional distress tort will fall in line easily.  Thus, it can be said that the tort of emotional distress should be available as a cause of action for the spouse who has been denied a Jewish divorce.


The claim of infliction of emotional distress is not without its limitations.  First, although recognition of this tort is increasing, it is not yet universal.
  Second, there is a certain resistance to find liability in individual emotional distress cases because of fears of frivolous litigation.
  The unique nature of this claim may mitigate against this reluctance.  Third, some states still recognize interspousal immunity.  This tort would be unavailable in such states.
 These shortcomings will limit the applicability of the tort, but there is still ample room for the successful use of the emotional distress claim.

6. Remedies


If the tort claim discussed above is accepted, investigation must be done into what remedies may be sought.  The reader is reminded of the lengthy discussion regarding compulsion and gitin.
  The result of that discussion was that any remedy sought for the agunah problem must not rise to the level of causing a get to be issued under duress.  This section will discuss what remedies might be available that fit this description.  Since the definition of “duress” is somewhat vague
, caution is necessary.  Additionally, anyone seeking remedies under a tort or any other theory should consult with competent Rabbis who might advise them as to the remedies that should be sought after.  Several solutions are drawn discussed below. 

I. Damages


Irving Breitowitz explores the use of money damages for infliction of emotional distress.  The possibility of money damages is first and foremost meant as a deterrent effect.  That is to say that the recalcitrant party may be encouraged to accept a Jewish divorce for fear of monetary sanctions.
  Another benefit to monetary damages is that it gives the victim-spouse a bargaining chip.  The judgment could be released or reduced in exchange for a Jewish divorce.
  Finally, the successful litigant may also be able to threaten the recalcitrant spouse with successive law suits on a theory that each refusal to give a get constitutes a separate act.


Breitowitz properly questions the halachic viability of the money damages option.  Money damages are considered by many to be coercive.  Accepting the moderate approach I adopted above,
 there should be some level of money damages that would not be considered coercive.  For instance, a $1,000 fine would not be coercive to a millionaire.  A balance may be struck where damages are sought, and the plaintiff errs on the side of caution as to the highest amount of damages that might be set without being “coercive.”  The fact that this is necessary will severely limit the efficacy of this solution.  The money damages option can only be used insofar as it wouldn’t be strong enough to have a strong effect.  

II. Equitable Relief


David Cobin proposes that the remedy for this tort should be equitable relief.  Cobin argues that equitable relief would be appropriate because a money award would not remove the agunah problem that lead to the victim’s emotional distress.
  Second, Cobin argues that equitable relief is appropriate because money damages would quite possibly invalidate the get.
  There are two forms of equitable relief suggested.  First, a suggestion is made for an order to give a get.    Cobin rejects this solution because he believes that such a get would constitute a coerced get.
  The second suggestion is for an order to submit to bet din and to follow the instructions of the bet din.
  This would allow the bet din maximum control over the situation.  The bet din could make a determination of what sanctions are appropriate under Jewish Law.  Note that rather than submitting to bet din or giving a get, the recalcitrant spouse should also be able to appoint an agent for the delivery of a get.


Preliminarily, I note that the character of the equitable relief is quite different than money damages as far as Constitutional Law is concerned.  Money damages merely recognize that the effects failure to perform a certain religious rite are compensible.  Equitable relief means the court is actually telling the party to perform a religious rite against his or her will.

III. A New Suggestion – “Unclean Hands.”


To my knowledge, previous discussions of forms of relief pursuant to a finding of infliction of emotional distress has been limited to discussions of equitable relief and money damages.  I would like to make a new suggestion.  I argue that a recalcitrant spouse’s refusal to give or accept a get might render that spouse’s hands unclean, so that spouse may be precluded from subsequent equitable relief in matters concerning the divorce of the parties.


The doctrine of unclean hands provides that, “He who comes into equity must come with clean hands.”
  The doctrine may only be invoked in order to prevent affirmative equitable relief.

In the exercise of that discretion, courts have recognized that one’s misconduct need not necessarily have been of such a nature as to be punishable as a crime or to justify legal proceedings of any character to warrant application of the maxim; any willful act concerning the cause of action which rightfully can be said to transgress equitable standards of conduct is sufficient cause for invocation of the maxim. Within the purview of the maxim, the hands of the litigant are rendered unclean by conduct which is “condemned and pronounced wrongful by honest and fair-minded men,” inequitable, unfair, dishonest, fraudulent, unconscionable, or in bad faith.

Although the doctrine of unclean hands originated in equity, there are some authorities who hold that the rule is equally applicable at law.
  Also, the doctrine may be used to preclude a defendant of unclean hands from seeking affirmative relief.


The doctrine of unclean hands has in some jurisdictions been recognized as a defense to a divorce or dissolution marriage action.
  In some jurisdictions the doctrine of unclean hands operates so as to bar a custodial parent from seeking relief for failure to pay child support where the custodial parent has denied the obligor’s visitation rights.


In civil divorce proceedings, it may be possible to bar the recalcitrant spouse from any affirmative equitable relief by claiming that the spouse’s infliction of emotional distress constitutes unclean hands.  Infliction of emotion stress would fit into the category of transgressions of  “equitable standards of conduct.”
  However, the doctrine of unclean hands only involves actions that are “so connected with the subject matter as to affect the opposite party or the equitable relations between the parties.”
  Again, the infliction of emotional distress issue fits this description.  This is the break-up of their marriage.  Their marriage included obligations as well as options about how to treat one another under Jewish law.  The Jewish aspect of their marriage would seem to be intimately connected with the relations between the parties.  The doctrine of unclean hands may also be useful in order to bar the recalcitrant spouse from bringing any action to compel compliance with child support and visitation rights.


If this use of the unclean hands doctrine were successfully in force, it would have at least the same force as the first New York Get Law.
  It would surpass the effectiveness of the New York law in several ways.  First, statutory enactment would not be unnecessary.  Second, at least to some limited degree the doctrine will affect the spouse who did not file for divorce as well.  Third, there is a potential remedy for refusal to give a get after the divorce.  We noted above that this Get Law was easiest to reconcile with halacha as it represents a denial of the benefits of divorce law, rather than a “punishment” for failure to give a get. 
 I believe this would also be the case where a refusal to grant a Jewish divorce lead the court to deny enforcement of a support order.  

IV. Summary of remedy options


Three options have been advanced as remedies
 when liability for infliction of emotional distress is found.  The money damages option is the simplest solution, but it can apply very little pressure on the recalcitrant spouse. Equitable orders seem to drive right to the heart of the matter.  Those orders, however, seem to be subject to greater constitutional concern.  Finally, I have proposed an implementation of the doctrine of unclean hands as a method of denying the recalcitrant spouse useful access to the court system.  This can provide some real incentive to clean the “unclean hands,” so as to gain the legal benefits previously denied.  The three remedy options are all at best an incomplete arsenal.

E. Constitutionality of a Tort Remedy for Agunot.


The most effective way to investigate the constitutionality of the application of tort law to the agunah situation is through an investigation of the successes and failures of the contractual remedy.  This is the proper investigation because it is on that issue that there is a body of constitutional law.  There are a good number of cases, which cover several different types of agreements.  By reviewing these decisions, we can hopefully gain a grasp for the contours of the get issue in constitutional law.

1. Threshold Question: Is Jewish Divorce Law and Procedure Religious? 


An investigation into the constitutionality of laws that encourage the giving of a Jewish divorce cannot begin with the analysis of the Free Exercise and Establishment clauses of the Constitution.  Before applying the tests from Free Exercise and Establishment, we must first determine if a Jewish divorce should be considered a religious act. 

If a Jewish marriage contract has no religious content, and the termination of the marriage ‑‑ the writing and delivery of a get ‑‑ is merely a private, civil action with no religious significance or content, then laws or court decisions requiring that husbands give their wives a get, do not come into conflict with the First Amendment.

Surprisingly, whether or not a get is considered a religious act is subject to quite a bit of debate in both case law and scholarly literature.  This question was examined in detail by the court in Minkin v. Minkin.
  In Minkin, the court heard testimony from quite a few learned Rabbis, and concluded by their near unanimous testimony that a get is not a religious act.
  The court discussed several reasons for the conclusion that the get is not a religious act:

1. The giving of a get does not require a religious ceremony or even a Rabbi.

2. In order to affect a get, the participants do not need to believe in Judaism, or state any doctrine or creed, or even acknowledge their Jewish faith.

3. The text of the get does not make any reference to G-d’s name.

4. Jewish religion understands itself as consisting of two components.  One part of Judaism is laws that are considered to discuss the relationship “between person and G-d,” while other laws are said to involve the relationship between “person and person.”


Based on the above analysis, the court in Minkin court found that, “the get procedure is a release document devoid of religious connotation and cannot be construed as any more religious than the marriage ceremony itself.”
  Minkin concluded that there was no constitutional bar to ordering a get.
  Minkin’s analysis has been followed both by another New Jersey Chancery Division case
, as well as an Illinois appellate court decision.
  These courts are certainly correct in finding that the get process has no religious content.  However, this only tells half the story. 

For example, marriage is a secular activity but is also endowed with theological significance since to marry is a commandment given by God. Thus, although marriage is a relation between humans, it is also a relation between humans and God. Similarly, divorce, while indeed affecting relations between humans, is a religious commandment when the marital circumstances warrant. (Citations omitted).


In 1996, another New Jersey Chancery Court weighed in on this matter.
  The court expressly refused to follow Minkin’s lead.
  The Aflalo court was most critical of Minkin’s investigation of whether a get was a religious act.
  Aflalo found such an investigation to be a violation of the entanglement wing of Establishment Clause analysis.
 This charge against Minkin is unfounded.  This part of the Minkin decision was dedicated to determining whether or not there was religious law present.  Consultation to Jewish ideas was both necessary and proper.  It is well established that in applying the First Amendment courts must question whether there is religious law present.
  


Aflalo also argued that even if an area of religious practice relates to interpersonal behavior, it still may be considered “religious:” 

The concept of "religion" certainly does have reference to one's relation to the creator but it also has relation to one's obedience to the will of the creator.  In one's pursuit to comply with the creator's will one is certainly engaged in religious activity.  While engaging in such conduct, one may also be subjected to civil authority but that does not remove that conduct from the scope of religious activity.  Minkin draws too fine a line in its rejection of the latter as an area constituting "religion[.]"


Shanah Glick offers an astute analysis of the debate over whether a get is a religious or secular matter.  The question here is whether a seemingly civil law promulgated through religious auspices should be considered religious or secular.    The rabbinic testimony in Minkin, Glick argues, juxtaposed the Jewish framework of commandments “between G-d and person” and “between person and person,” on this determination of American law.  “Ultimately, the question is whether the religion’s definition of secular or secular society’s definition of secular will prevail.”
  It has been suggested that the definition of religion in the First Amendment should be viewed as a continuum.  While all Jewish law has fairly equal religious significance, the laws are of differing secular significance.  The argument goes, that the more secular activities should be secularly justiciable.
  I fail to see how the secular significance of a given law should make judicial intervention into a matter invested with religious significance any less constitutionally repugnant.


I am thus reasonably convinced that Jewish divorce law contains a great deal of religious significance.  This conclusion means that Jewish divorce law will be provided with First Amendment protections.  If the conclusion were the opposite, the words of New York sportscaster Warner Wolf would apply – “you can turn your sets off there.”  In other words, were the Jewish get law an entirely secular matter, there would be no constitutional bar to judicial intervention.
  Once it has been determined that that Jewish get law should be seen as religious, we must now apply Establishment Clause and Free Exercise Clause analysis to determine whether or not judicial intervention is acceptable.

2. Establishment Clause Concerns


The First Amendment to the United States Constitution provides that, “Congress shall make no law respecting an establishment of religion....”  In practice, an establishment of religion may be indicated by the fact that a law (1) lacks a secular purpose; (2) has as its primary effect either the advancement or inhabitation religion; or (3) creates excessive government entanglement with religion.
 In cases dealing with enforcement of an agreement to give a get, the courts have focused on excessive entanglement.
  This is probably because these two analyses are relatively simple in this case.  Secular purposes to enforcement of an agreement to give a get include enforcement of contracts, promotion of amicable settlement of marriage disputes, and mitigation of potential harm to spouses and children caused by the process of divorce.
  These concerns also have been understood as the primary effect of enforcement of agreements to give a get.
  Recognition of an emotional distress claim for refusal to grant a Jewish divorce should be analyzed in much the same way.  The secular interest in enforcement of contracts will be replaced by the equally valid secular interest of protecting a citizen from an “unjustifiable emotional invasion.”


Entanglement concerns have been the main focus of Establishment Clause concerns in the enforcement of agreements to obtain a Jewish divorce.
  In this regard, Irving Breitowitz notes that the entanglement prong of the Lemon test, “been sharply criticized as ‘superfluous.’ Nevertheless, the ‘entanglement’ criterion remains very much alive.”
 (citations omitted).  The courts in get cases have grappled with these issues many times.  The courts respond with a claim that they are using a “neutral principle of law” approach which has been found to be consistent with constitutional limitations.
  A tort claim of emotional distress provides a neutral principle of law upon which the court can deliberate, just as the resort to contract law does.


Even given the comfortable confines of the “neutral principles,” of contract law, there can be an establishment problem when ambiguities in the agreement that is alleged to require giving a get requires interpretation of Jewish law.  This investigation is usually to determine whether or not Jewish law would require giving a get.
  In the case of contract interpretation, the investigation would be required to determine if there is a contractual obligation to allow a Jewish divorce.


Burns v. Burns is illustrative of the problem.  In Burns, the court was asked to issue an order requiring a recalcitrant husband to assist in securing a get for his wife.
  The alleged contractual obligation was based on the standard Jewish ketubah’s provision that the parties are married “according to the laws of Moses and Israel.”
  The court took judicial notice of the Bible and of Encyclopedia Judaica, adding that it found the same to be “learned treatises containing the laws of Moses and Israel.”
  Based on its investigation into Jewish law, the court decided that Mrs. Burns was contractually entitled to a get.
  The court found that it was within its power to order Mr. Burns to submit to a bet din and to initiate the get procedure, but the court left in the hands of the bet din the ultimate decision of whether a get would be granted.
  It should be noted that a Michigan appeals court case came to the same conclusion as Burns.


In 1994, the Arizona Supreme Court found itself in the same position as the Burns court.
  The court found that the obligation to comply with the “laws of Moses and Israel” was too vague to be enforced.
  The court added:

If this court were to rule on whether the ketubah, given its indefinite language, includes an unwritten mandate that a husband under these circumstances is required to grant his wife a get, we would be overstepping our authority and assuming the role of a religious court.

The Arizona court recognized that making an investigation into the requirements of Jewish law would overstep the bounds of the court.  Unlike Burns, the court would not even entertain the possibility that the issue of the husband’s obligation to grant a get could be submitted to bet din.  There was no language in the ketubah from which an obligation to submit to bet din could be found without an investigation into Jewish law.


The Arizona Supreme Court recognized that to interpret the ketubah as a contract requiring giving a get would necessarily require the court to, “engage in sustained investigation as to what the ‘laws of Moses and Israel’ are and what they require.”
  The court properly refused to do so.  If a similar investigation was necessary in order to establish a tort for emotional distress, the tort would fail on establishment grounds.  Fortunately, no such investigation is necessary.  Investigation into the “laws of Moses and Israel” was necessary in the ketubah cases because the contractual obligation was to be the basis of an obligation to give a get (or to submit to bet din).  In the infliction of emotional distress case, the obligation to give a get derives from a common law obligation to restrain from causing another person emotional harm.  The court is in no way required to investigate the spouse’s religious obligation to give a Jewish divorce.  The concern for this argument is also lessened by the fact that often circumstances surrounding the refusal of a get, such as monetary extortion, will be the true source of the emotional distress argument.


Above,
 it was argued that a corur order to submit to bet din is the optimal form of relief for the agunah.  This is because such an order would allow the bet din to decide what forms of pressure or punishment were appropriate.  The bet din’s decisions would likely be civilly enforceable.  An Establishment Clause concern may arise from a court ordering a person to submit to bet din. The order to give a get, which takes no more than a couple of hours most likely does not constitute “excessive entanglement.
  There is a plethora of cases that demonstrate that such an order will be freely given by the courts.

3. Free Exercise Concerns


Any order either assessing damages for a failure to give a get, or compelling a person to give a get would be subject to a free exercise concern.
  There are two main arguments that may override the free exercise claim.  The first argument is that there may be a compelling state interest that overrides the Free Exercise Clause.  This argument will most likely fail.  The second argument is that the refusal to give a get will not constitute the exercise of a sincerely held belief.  Although this argument requires a case-by-case analysis,
 in most cases this argument will preclude a free exercise claim.

I. Compelling State Interest


A free exercise claim may be defeated by a state interest of “the highest order.”
  In the case of agunah, it has been argued that there are several state interests that would defeat a free exercise claim.
  First, “maintaining barriers to remarriage following a judgment of divorce . . .  frustrates the policy behind divorce statutes and the integrity of the judicial system.”
  Second, marriage is a fundamental interest in its own right.
  “Although the deprivation in question arises from private rather than public or governmental action, states should as a matter of principle have the authority, if not the obligation, affirmatively to protect those rights even from private infringement.”
  Finally, since a get is often withheld for purposes spite or extortion, the government has an interest in avoiding these situations as well.


I am not convinced that any of these arguments would successfully defeat a free exercise claim.  The Supreme Court has stated that actions of free exercise that have been regulated by compelling state interests, “invariably posed some substantial threat to public safety, peace or order.”
  As laudable as the interests enumerated above are, I don’t think they are enough to defeat a free exercise claim.

II. Sincerely Held Beliefs


The right to free exercise of religion does not mean that anyone can simply claim a religious objection to a given law.  “Although a determination of what is a 'religious' belief or practice entitled to constitutional protection may present a most delicate question, the very concept of ordered liberty precludes allowing every person to make his own standards on matters of conduct in which society as a whole has important interests.”
  In the agunah case, there are several factors that indicate that only in the rarest cases of agunah is there a “sincerely held religious belief” which would preclude a person from giving a get.  First, refusal to give a get is usually based on vindictive or coercive intent.  When blackmail or vindictiveness is evident, the court will be likely unsympathetic to a claim of “sincerely held beliefs.”
   Second, on grounds of Jewish law and thought, I can think of no valid reason not to give a get once a civil divorce is imminent or has been completed.
 Finally, since the get process is quite clearly a part of the area of Jewish civil law,
 it will be difficult to convince the court of a sincere religious objection to participation.  This argument may seem inconsistent with the discussion of the Establishment Clause above
, wherein it was decided that giving a get constitutes a religious act.  There is, however, a distinction between that Establishment Clause discussion and this Free Exercise Clause discussion.  Irving Breitowitz argues convincingly that, “the nontheistic nature of the ceremony, while perhaps immaterial with respect to Establishment Clause concerns which focus on state endorsement and entanglement, may be highly relevant on the issue of free exercise, which above all is designed to protect infringements on religious conscience.”
 


As a matter of simple fact, the vast majority of agunah cases will not involve sincerely held beliefs.  Therefore, liability based on a tort theory (or any other theory for that matter) will rarely be precluded by the Free Exercise clause.

F. Conclusion


This paper has argued for the recognition of an emotional distress tort for those Jewish people who have been denied a divorce by their spouses. This tort would add another form of protection for the Jewish spouse from a recalcitrant ex-spouse. There are several key advantages to this tort. A tort remedy could be recognized without legislative action. It also would not require the existence of a contract between the two parties.  There are, however, several factors that will limit the use of this tort to help agunot.  Some states do not recognize a tort for emotional distress.  Still others do not allow tort suits to be sustained by one ex-spouse against another.  Despite these and some other shortcomings, the tort of emotional distress should be a useful tool to some who are in the unfortunate position of being agunot.
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